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KEYNOTE ADDRESS BY MS MIKIKO OTANI
MEMBER OF THE UN COMMITTEE ON THE
RIGHTS OF THE CHILD

The international human rights regime emerged in the aftermath of the World War Il. It has developed
by setting norms and establishing enforcement mechanisms both at the universal and regional levels.
The regional human rights systems originated in Europe, as you know. The European Convention on
Human Rights was the first legally binding regional human rights treaty of this kind with the European
Court of Human Rights for its enforcement. Similar regional systems have spread to America and Africa,
but not to Asia. At the universal level, the United Nations (UN) has adopted the Universal Declaration
of Human Rights and 9 “core international human rights treaties” with their monitoring bodies. The
Convention on the Rights of the Child (CRC) is one of those treaties and the Committee on the Rights
of the Child was created as its monitoring body, of which | am a member.

The UN and regional human rights systems have complemented and interacted with each other.
Regional human rights treaties filled some gap in norm setting. The UN human rights system has
also benefited from the development of the jurisprudence of the regional human rights courts. The
General Comment No. 8 of the Committee on the Rights of the Child on corporal punishment is a
notable illustration. The general comments provide States Parties with authoritative guidance for
implementing the CRC on specific articles or themes. The General Comment No. 8 clarified that States
Parties have obligation to eliminate corporal punishment, although the CRC does not explicitly mention
it. In doing so, the General Comment extensively referred to the jurisprudence of the regional human
rights systems, including a series of judgments of the European Court of Human Rights.

The Vienna Declaration and Programme of Action, adopted by the World Conference on Human Rights
in 1993, recognising significant roles of the regional human rights systems, endorsed efforts to
strengthen those systems and increase their effectiveness. It also reiterated the need to consider the
possibility of establishing regional and sub-regional arrangements for the promotion and protection of
human rights where they do not already exist.

In the Asia-Pacific region, the UN started regularly organising workshops in 1990 to explore the
possibility of developing a regional human rights system. The tangible outcome was the “building
block” and “step-by-step” approach focusing on the national level strategies. In 2010, the 15%
Workshop held in Bangkok assessed the developments and welcomed the establishment of the ASEAN
Intergovernmental Commission on Human Rights, the first sub-regional intergovernmental human
rights body in the Asia-Pacific. Since then, however, the UN Workshop has not been held and the
efforts to develop a regional human rights system in the whole Asia-Pacific region have slowed down.

Today, we have the European model of regional human rights system. It is structural. It is featured
by the legally binding power on the states and the judicial enforcement. The Asian model of regional
human rights system is more flexible and diverse. It is featured by the emphasis on cooperation
and strengthening national capacities. On some focus areas such as trafficking and violence
against children, sub-regional intergovernmental frameworks have developed. Both the South Asian
Association for Regional Cooperation (SAARC) and the ASEAN adopted the Convention on Trafficking
in Women and Children. While the SAARC established the South Asia Initiative to End Violence Against
Children, the ASEAN adopted the regional plan of action to end violence against children. In the Asia-
Pacific, non-state stakeholders such as the national human rights institutions and their networks
are playing important roles. In particular, | would like to highlight the increasingly growing movement
of civil society. The ASEAN Civil Society Conference/ASEAN People’s Forum was created as a broad



strategic platform for diverse civil society organisations to engage with ASEAN Member States and
mechanisms. In the area of children, the Child Rights Coalition Asia was created. It is providing an
active regional platform for networking and information-sharing among the child rights NGOs from
the countries across the Asia-Pacific region. | am very pleased to see my friend, Ms Amihan ABUEVA,
Regional Executive Director of Child Rights Coalition Asia, here with us.

This current Asian model of regional human rights system has grown out of the social context and will
continue while increasing its own dynamics.

Iwould like to emphasise this. At the end of the day, the ultimate goal of the whole system of international
protection of human rights is to realise human rights of each and every individual at the national
level. For children’s rights, all regional, legally binding instruments and cooperation frameworks
relevant for children will contribute the effective implementation of the CRC, which will in turn lead
to realisation of the human rights of all children in their daily lives — in family, school, community and
society. This complementary role that the regional human rights treaties and frameworks can play
for effective implementation of the CRC is already installed both in the European Convention on the
Exercise of Children’s Rights and the Term of Reference of the ASEAN Commission on the Promotion
and Protection of the Rights of Women and Children.

What is needed then is to strengthen the partnership between the regional human rights systems
relevant for children and the United Nations Committee on the Rights of the Child. This argument is
not new as the Vienna Declaration and Programme of Action already called for the cooperation of
the regional human rights systems with the UN human rights system. Indeed, the interplay between
the regional human rights systems and the Committee on the Rights of the Child has occurred as |
mentioned earlier, in particular, in the development of jurisprudence by mutual reference. However,
more vigorous interaction will enhance the realisation of children’s rights and | would like to highlight
2 areas, which | think deserve our special attention.

The first area is follow-up on the recommendations of the Committee on the Rights of the Child. This is
one of the major challenges common to all UN human rights treaty bodies. Issuing recommendations
to States Parties after the review of their periodic reports and dialogue with their delegations is the
core work of the Committee. Follow-up on the recommendations at the national level is extremely
critical for this review procedure to have real impact on the lives of children.

The UNICEF country offices have played a special role in assisting the States Parties to implement
recommendations of the Committee. Additionally, the regional human rights systems including
networks of non-state stakeholders have potential to contribute in this area. While the responsibility
to implement the recommendations of the Committee rests on the states, national human rights
institutions and civil society can also play important roles. The regional systems and networks are
closer to the national level and have better understanding of the national context. This unique
position of the regional human rights systems can be utilised more effectively in the follow-up on the
Committee’s recommendations to the States Parties in the region. The ASEAN workshop on the CRC
held in July this year is interesting to note. Supported by the Embassies of Germany and Switzerland,
the workshop pulled together all relevant stakeholders, ASEAN human rights bodies, governments,
civil society, Committee on the Rights of the Child, UNICEF and the Office of the United Nations High
Commissioner for Human Rights (OHCHR). Such positive initiative should be continued and expanded
to cover specifically follow up on the recommendations of the Committee.

The other area | would like to highlight is child participation. Child participation is embedded in Article
12 of the CRC, which establishes the right of the child to express the views freely in all matters affecting
the child, and the views of the child given due weight in accordance with the age and maturity of the
child. The Committee on the Rights of the Child started integrating child participation in its own work,
in particular, the dialogue with States Parties. However, the real practice of child participation at the



international level is limited and remains a challenge. Because of the physical and cultural proximity
to children, the regional human rights systems may be more accessible to children. They can provide
opportunities for the children from the countries of the region to participate in decision-making at the
regional level and interact with children from neighbouring countries. Such experiences will empower
children and develop their capacities to participate in the decision-making at the international level.

The theme of this ASEM Seminar, “Human Rights and Children”, is absolutely timely and relevant in
the broader context of the peace of our world today.

On 7 September this year, a very important event was held at the UN Headquarters in New York. It was
the 6™ UN High Level Forum on the Culture of Peace convened by the President of the 71% Session of
the General Assembly. Human Rights is one of the 8 areas of actions identified by the United Nations
Declaration and Programme of Action on Culture of Peace. Children are particularly mentioned to be
involved in the activities. This year, the High Level Forum specifically focused on children, setting the
theme with “Sowing the Seeds of the Culture of Peace: Early Childhood Development is the Beginning”.

The President of General Assembly, Ambassador Peter THOMPSON of Fiji described the complex
global security challenges confronting our world and the global changes at an unprecedented
pace with exponential technological advancement and other factors. He emphasised that to meet
these challenges and sustain peace “We must equip children with the skills and education they
need to peacefully resolve disputes; to confront injustice and intolerance; and to reject all forms of
discrimination and hate.” Betty WILLIAMS, Novel Peace Laureate, calling herself advocate for the
children of the world, appealed to the Member States and civil society who gathered in the General
Assembly Hall that the children of the world has inalienable right to be heard and to have a political
voice at the United Nations and at the highest levels of governments worldwide. | had an honour to be
invited to speak at the panel discussion of the High Level Form and | would like to end my speech today
with my own quote from the High Level Forum.

“The UN Convention on the Rights of the Child is a powerful tool for the building of the culture
of peace through early childhood development preparing children as agents of change for
peace and non-violence and recognising their evolving capacities as active participants in
our global village.”



OPENING SPEECH BY MR BISER PETKOV
MINISTER OF LABOUR AND SOCIAL POLICY,
BULGARIA

Thank you, Your Excellency, for giving me the floor to open this ASEM seminar, dedicated to the rights
of the child — to our future, | would say, as the future belongs to our children. And warm thanks to all
co-hosts and organisers for their efforts, including in respects to the comprehensive concept paper,
which we have in front of us as a basis for the Working Groups’ discussions tomorrow.

Allow me to start with the importance which we, at the Ministry of Labour and Social Policy, attach to
the rights and protection of children at the national level. It is not by chance that the Governmental
Programme for the period 2017-2021 has within the sphere of Social and Demographic Policy —
which is among the main priorities — the phrase, “guaranteeing the rights of all children”; and |
emphasise “all”, not only children at risk. For that to be a reality we need to implement an integrated
and comprehensive child policy, as well as targeted and systematic efforts of all relevant stakeholders
in view of guaranteeing access of all children to their rights.

At the European Union level and more specifically within the current EU Council of Ministers Presidency
Trio, which comprises Estonia, Bulgaria and Austria for the period from July 2017 to December 2018,
children, of course, are not forgotten:

*  When talking about a European Union that empowers and protects its citizens we have, within
its priorities, the “fight against poverty and social exclusion, including a focus on reducing child
poverty”;

*  When talking about a European Union of freedom, security and justice, we have within its priorities,
“to enhance the legal framework to better protect the best interests of the child.”

You might be aware that such Presidency Trio programmes are elaborated in close consultations
between the respective 3 consecutive Presidencies. In this process Bulgaria has insisted for a strong
focus on the problems in respect to children. This is the reason why among the 4 priorities in the
social field that the Bulgarian EU Council Presidency will have within the first semester of next year,
one is focused on “early childhood development”. By itself, this is a relatively new concept but with
a big potential, being supported and promoted by the relevant stakeholders, with UNICEF among its
strongest supporters. We plan to put forth a Europe-wide discussion on the need for an integrated
approach to childcare, targeted at the prevention of the respective risks from the very birth of the child,
including early intervention for securing a family or family-like environment for every child.

With that understanding, here in Bulgaria, we actively work on that concept during the last several
years for the development of a new model of integrated services in the early childhood, by a mix
between the health, social and educational elements in one service. We will not spare efforts for the
widest recognition of the concept of early childhood development and the adoption of policies and
other political instruments, which guarantee family support and child welfare from the earliest age.

Reducing child poverty has always been in the European agenda, including, as | already mentioned,
in the joint programme of the current EU Presidency Trio. It could be identified as one of the greatest
challenges we are facing. The multifaceted dimension of child poverty needs an integrated approach
to tackle it. This requires a synergy between the respective sectoral policies, especially those relating
to health, education, employment, better-targeted and efficient social assistance, and social services
for the families and care services for the children. Those are the main avenues for our efforts to reduce
poverty and social exclusion of our children.



Mentioning families, we strongly promote the principle that the family is the best environment
for child-bearing and child development, which is the reason for our continuous efforts in the de-
institutionalisation of children. The reform in this respect is linked with bringing children out of
specialised institutions and the respective preventive measures against further placement of children
in such institutions. It is also linked with the necessary family support, with the aim of preventing
risks and having conditions that best meet the individual needs of the children and best guarantee
their interests and rights, including through the development of alternative community-based social
services.

Allow me to share with you some figures in this respect. Since 2010 Bulgaria has implemented a
consistent and targeted policy on deinstitutionalisation of children, which has led to the following
essential results:

* Reduction of children in specialised institutions with almost 90% (from around 7,600 children in
institutions in 2010 to less than 1,000 in September this year).

¢ Reduction in the number of such institutions by almost 75% (137 institutions then and 36 now),
including closure of all institutions for children with disabilities.

And we will not stop until we implement all measures and reach all goals of our national strategy in this
respect, which has been elaborated in line with the Guidelines for Alternative Childcare, adopted by the
United Nations Committee on the Rights of the Child.

In conclusion, allow me to recall that this is not the first time we have an ASEM event in our sphere
of activities. In December 2015, Sofia was host of the 5" ASEM Labour and Employment Ministers’
Conference, which adopted the Sofia Declaration on the Sustainable Social Development in Asia and
Europe.

In our continuous efforts we are always trying to emphasise that child development is an essential part
of sustainable development, including within the New York-based Group of Friends of Children and
Sustainable Development Goals, comprising 24 UN Member States, of which Bulgaria is a permanent
Co-Chair, so that children were put in the focus of Agenda 2030 — and we have succeeded.

Now we are actively taking part in the informal European Union Group of Friends of Children; and
during the Bulgarian EU Council Presidency next year we will organise an important event in Brussels,
dedicated to children’s participation in the elaboration of policies that concern them.

| wish you fruitful discussions in the working groups tomorrow.

Thank you for your attention.
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OPENING SPEECH BY MR GEORG GEORGIEV
DEPUTY MINISTER OF FOREIGN AFFAIRS OF
BULGARIA

Your Excellencies, Distinguished Guests, Dear Colleagues,

On behalf of the Ministry of Foreign Affairs of the Republic of Bulgaria it is a pleasure to welcome
you to Bulgaria and to our capital, Sofia. Being a country situated at the crossroads between Europe
and Asia, Bulgaria has long been a mingling spot of many different civilisations and has therefore
developed strong tradition of tolerance and mutual understanding between people of different cultural
backgrounds.

A member of the Asia-Europe Meeting (ASEM) for 10 years, Bulgaria attaches great importance to the
role of that unique forum in the informal dialogue between the countries of Europe and Asia, and to
the exchange of information and views on issues of common interest. Although we speak of Europe
and Asia as two separate continents, in terms of geography the two are actually a single landmass.
With this in mind ASEM is a relevant forum to discuss in a profound way the multiple prospects for
cooperation ahead of us. It is our understanding that strengthening the ties and cooperation among
the ASEM partners in the political, economic, and socio-cultural spheres is of significant benefit to our
common stability and prosperity.

I am glad to share with you that increasing Bulgaria’s visibility and engagement in ASEM is among
the priorities of our multilateral diplomacy. Bulgaria has been participating regularly in the ASEM
dialogue at different levels. Thanks to the good collaboration with other partners we have hosted
several major events, including the 5" ASEM Labour and Employment Ministers’ Conference that took
place in December 2015 and the 12" ASEF ClassNet a month earlier. We believe that owing to these
developments, Bulgaria has become a more visible player in the ASEM process. We are determined to
continue our proactive policy in ASEM by hosting the meetings of the Ministers of Finance and Culture
in the first half of 2018.

In line with Bulgaria’s firm commitment to the ASEM process, we have joined some tangible areas
of cooperation — “promotion and protection of human rights” being one of them, which is among
the topical issues on the agenda of the political dialogue and cooperation between Europe and
Asia. The commitment to promote and protect human rights and the important role of governments,
international and national human rights institutions and regional organisations in this regard have
been consistently included in the Chair's Statements of the ASEM Summits and Foreign Ministers’
Meetings.

To this end, we attach great important to the Informal ASEM Human Rights Seminars, co-organised
by Asia-Europe Foundation (ASEF), the French Ministry for Europe and Foreign Affairs, the Philippine
Department of Foreign Affairs, the Swiss Federal Department of Foreign Affairs, and the Raoul
Wallenberg Institute (nominated by the Swedish Ministry of Foreign Affairs). These seminars provide
ample opportunities for interactive and straightforward discussions of a wide arrange of topics relating
to human rights.

Itis our great honour to host this year’'s Seminar, not only because 2017 is crucial for the development
of ASEM as it marks the 20" anniversary of ASEF — the single most permanent body of the forum —
but also because the Seminar offers an excellent opportunity to further develop and strengthen the
policies on the rights of the child through open and inclusive dialogue between partners from Asia and
Europe. The themes of the Working Groups are designed to cover the entire spectrum of the rights of
children and present possibilities to focus on challenges and offer new cutting-edge solutions.

11



The Republic of Bulgaria is firmly committed to the comprehensive implementation of its human rights
priorities, and among them the protection of the rights of the child. In this respect, we are striving for
higher standards, both nationally and internationally, and for a good level of communication among
relevant stakeholders — the government on the one hand, and the civil society and the international
partners on the other hand. Let me also mention that during the forthcoming Bulgarian Presidency of
the Council of the European Union, further emphasis will be put on 2 specific topics, namely, early child
development and the equal access to education and culture.

As a candidate for joining the Human Rights Council for the period 2019-2021 and hopefully as
its member, Bulgaria is resolved to strengthen its policies aimed at promoting children’s rights, to
increase its cooperation with all stakeholders and to pursue its priorities in the field of human rights.
In this context, during the 36" session of the Human Rights Council, Bulgaria held a side event, on
“Empowering children with disabilities through inclusive education, building on diversity”, which
attracted many guests, members of diplomatic missions, NGOs, representatives of the civil society,
students, etc.

Ladies and gentlemen, at the end of my remarks, please allow me to express our gratitude and
appreciation for the strenuous efforts and time dedicated to prepare this seminar by ASEF and the
other co-organisers, as well as by the Bulgarian hosts — the Ministry of Labour and Social Policy, the
State Agency for Child Protection and my colleagues from the Ministry of Foreign Affairs.

| would like to wish you every success in your deliberation and | look forward to a fruitful outcome of
the Seminar.
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WELCOME ADDRESS BY MR HENRI
PLAGNOL MEMBER OF THE NATIONAL
ASSEMBLY OF FRANCE

Your Excellencies, ladies and gentlemen,

As a representative of the French Ministry of Foreign Affairs | have the honour and pleasure to open the
17" Informal ASEM meeting on Human Rights on behalf of the organisers. | want first to express our
gratitude to Bulgaria, our host. Thank you for your wonderful welcome, and to the team at ASEF that
did their best to welcome all of the participants in good condition.

| don’t have the pretension to summarise in a few minutes the huge challenges Europe and Asia are
facing to ensure better protection of children’s rights in our countries. | invite you to carefully read
the remarkable background paper, which is an excellent introduction to our debates. | myself learned
many things reading it. | just want to draw your attention to a few key points.

First, | would like to underline a paradox: on one hand, there is no doubt that huge progress has been
made in the past 40 years in the recognition of children’s rights by the international community with
the introduction of the Convention on the Rights of the Child, the CRC, and its optional protocols. On
the other hand, the number of children who are victims of exploitation and deprived of their basic
rights has increased tragically, and we are still very far from reaching gender equality. A girl dies every
5 minutes in the world as a result of violence. 1 in 4 girls is married as a child, and more than 70 per
cent of known trafficking victims are females.

We must not conclude from these dramatic figures that the CRC is useless. On the contrary, we must
find ways to better implement its excellent principles, taking into consideration the multiple factors —
economic, social, cultural, and even religious — which create barriers that are difficult to overcome. The
diversity of our traditions has to be respected, but this cannot be a justification for not implementing
basic human rights of children, which are universal.

Civil societies and NGOs, which are well represented today, have a major role to play in holding states
responsible. The richness of the ASEF seminar is precisely that it is a forum of dialogue and experience-
sharing to promote these values — values we all have in common. My conviction is that we will succeed
or fail together, because in the present world, there is no doubt that the challenge is global. | will
give, briefly, 3 illustrations — children on the move, child trafficking, and children’s rights in the digital
environment.

According to UNICEF — and | want to underline the remarkable role played by UNICEF all over the world
— nearly 50 million children have been on the move in 2016, which means that they are vulnerable
and are exposed to grave human rights violations. In Europe, more than a third of asylum seekers —
arriving mostly in Greece and Italy — come from Asian countries, so sharing experience between Asia
and Europe is crucial in this field. This demonstrates the absolute necessity of permanent dialogue
between Asia and Europe. Co-operation is crucial for legal documentation, preservation of family links
for these children, access to critical services, health and, first and foremost, education, especially for
unaccompanied children.

Concerning child trafficking, some 152 million children worldwide are believed to be engaged in child
labour, with nearly half engaged in its worst forms — that is to say, slavery, commercial and sexual
exploitation, recruitment in armed forces, etc. Asian and European Member States have to increase
co-operation in this field in order, first, to deter criminal networks and, second, to develop protective
measures from the state to protect high-risk children. This needs partnerships between civil society
and NGOs to promote the best interests of the children.
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Lastly, children’s rights in the digital environment is an emerging issue. The extraordinary developments
in the Internet create big opportunities for children, specifically for children at risk or on the move. It can
help in the preservation of familial links, in promoting education and integration for their entertainment
and for free expression — that is obvious. But it also creates new risks — online recruitment and
radicalisation, access to pornography, and many other issues. A tragic example that we all have in
mind, that concerns nearly all our countries, is the online recruitment of children by ISIS.

To face this issue, it is crucial to develop global cooperation. In France, my country, we really don’t
know how we will be able to welcome back these poor children who have been forced to follow their
families into or, been recruited by this monstrous organisation. These children have been traumatised,
have been brought up in terror and awful environments, so we are looking for good practices as to how
to manage and secure their futures, to help them to go back to better lives and environments, and also
how to enact the de-radicalisation process, because it is necessary for the safety of our societies, and
is strongly demanded by public opinion. | think on this specific point, the exchanges you are going to
have can be very useful.

To conclude, many interesting debates await us. The richness of the seminar is to promote exchanges
of experience, to listen to one another and to examine how, given the extraordinary diversity of our
experiences and backgrounds, we may work together for the promotion of the universal rights of
children. Our common challenge is to put the children at the centre of a protected system, to ensure
the child’s involvement in decision-making and to systematically promote child-friendly attitudes that
are respectful of their roots and cultures, and promote their best interests.

| wish everybody a very frank and fruitful dialogue, and | thank you for your attention.
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SEMINAR REPORT

For building a brighter future for the coming generations of Asians and Europeans: Human Rights
and Children were addressed at the 17" Informal ASEM Seminar on Human Rights.

Introduction

International recognition and support for the rights of the child has evolved through the decades.
From the initial humble beginnings of the United Nations International Children’s Emergency Fund
(UNICEF) that helped young victims of World War I, to children’s rights being mentioned in the
Universal Declaration of Human Rights?, journeying through related human rights declarations, and
finally to 1989 Convention on the Rights of the Child (CRC). More than 190 countries assembled
in the United Nations to formalise the Convention and pledged to work towards children’s rights in
November 1989.

A novel international framework for addressing the rights of the child, the CRC adopted a “3
Ps” approach, wherein “provision” sought to secure access to all available state resources for
children’s survival and their full development; “protection” was deemed important to save children
from exploitation or abuse; while “participation” of children in key processes directly affecting their
future was thought to be necessary. The Convention successfully put the children’s agenda centre
stage for governments’ and their justice systems to take action and react accordingly.

In Asia and Europe, multiple local efforts have been made to further strengthen the mechanisms
for safeguarding the rights of the child, such the Association of South East Asian Nations’ (ASEAN)
Plan of Action on Children (1993); the Declaration on the Commitments for Children in ASEAN
(2001) that drew heavily from the CRC?; and a year later with the other Asian regional block of
the South Asian Association for Regional Cooperation (SAARC) formulating their own Convention
on Regional Arrangements on the Promotion of Child Welfare in South Asia (2002). Whereas in
Europe, children’s well-being is maintained both at the European Union institutional level by the
EU Guidelines on Children and Armed Conflict (2003), the EU Guidelines on the Protection and
Promotion of the Rights of the Child (2007) and the EU Agenda for the Rights of the Child (2011); as
well as the Council of Europe through the European Convention on Human Rights, and particularly,
the European Social Charter. Yet, children’s rights have been found to be routinely infringed, their
bodies violated, and their development stunted in both regions.

To promote an enabling environment for the sharing of best-practices among experts and
stakeholders from Asia and Europe, and an exchange of ideas about strategies to counter the
exploitation of children and ensuring their welfare, the 17" Informal ASEM Seminar on Human
Rights focused on the topic of “Human Rights and Children”. 1t was co-organised by the Asia-
Europe Foundation (ASEF), the Raoul Wallenberg Institute (nominated by the Swedish Ministry of
Foreign Affairs), the French Ministry for Europe and Foreign Affairs, the Philippine Department of
Foreign Affairs, and the Federal Department of Foreign Affairs of Switzerland (FDFA), and hosted
by the Bulgarian Ministry of Foreign Affairs of the Republic of Bulgaria and the Ministry of Labour
and Social Policy and the State Agency for Child Protection, Bulgaria. The seminar brought together
over 100 experts, professionals, academics, civil society and government officials representing
33 ASEM Partners in Europe and Asia, to discuss the status of rights of children, in particular
child protection, development and empowerment, on 7-9 November 2017 in Sofia, Bulgaria. The
seminar was opened by the Minister of Labour and Social Policy of Bulgaria, Mr Biser PETROV,
who called for reducing poverty and social exclusion of children. While the attending Deputy
Minister of Foreign Affairs of Bulgaria, Mr Georg GEORGIEV, highlighted the need for open 3-way
communication between the government, civil society and international bodies to better serve and
protect the best interest of children.
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Additional events at the seminar included a side-event “Children & the Media”, a 2-day academic
conference that gathered young people and academics from Sofia University St Kliment Ohridski
working in the fields of education, law, psychology, media, journalism, communication, and
information technology. Complementing the seminar, the State Agency for Children Protection,
Bulgaria, conducted a “Human Rights Seminar for Children” with adolescents, underscoring the
importance of children not being silent actors but, instead, active participants in the political and
decision-making process.

The closed-door working groups deliberated upon 3 broad themes: “International Partnership and
State Provision for Survival and Development of Children”; “Protection of Vulnerable Children”;
and “Participation and Involvement of Children in Decision-Making”. The 2 main rapporteurs
of the seminar, Prof Ton LIEFAARD of Leiden University and Dr Bina D’COSTA from the UNICEF
Office of Research-Innocenti, advocated for an interconnected 4-pillar approach of recognition,
participation, protection and empowerment of children’s rights in their background paper, which
formed the basis of the discussion at the working groups in the seminar.

The following key messages below is an outcome of the discussions and debates that occurred
at the seminar, which are meant to help and improve the capacity of ASEM Partners to promote
human rights in their work, and maintain the conversation with their counterparts in Asia and
Europe.

Key Messages

Children’s rights have never been in sharper focus than during the last several years, due to the
increasingly visible impacts of social exclusion, violence, disasters, conflict and forced displacement
on children and the realisation of their rights.

States have a moral responsibility to protect the rights of all children without discrimination, in
particular the most vulnerable. This is also a legal responsibility for states, with the overwhelming
majority of countries in the world, and in particular all ASEM Partners, being a party to the UN
Convention on the Rights of the Child. There is a distinct need to have a national plan of action
in individual countries for the ownership, the leadership, the assistance and the coordination
of the implementation of children’s rights. Differences in legal age of children in countries, lead
to inconsistencies in the protection of children. With regard to the justice system, it should be
recognised that this system does not only relate to children who (allegedly) have committed crimes,
but, also, to those children who witnesses or are victims themselves.

An emerging legal and social problem is the protection of children caught up in state counter-
terrorism related activities. Instead of prioritising post-terrorist act public interventions, States
need to focus on preventive methods. Countries should have in place, numerous state-driven
programmes to target vulnerable populations and prevent social exclusion and the lure of radical
ideologies. In addition, one should be aware of the impact of anti-terrorism legislation on children
and should take into account the best interests of children when drafting, applying and enforcing
such legislation.
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Never have the questions on the protection of children in forced migration been more pertinent.
Differences in the scope and practical application of laws affecting refugee and migrant children
by state officials enables marginalisation of vulnerable children as they find themselves stuck in
a limbo. Political and media narratives on migrant and refugee children too often portray them in
a negative light, undermining their integration, protection and well-being. Unaccompanied minors
are particularly vulnerable, devoid of adult care during their long and often dangerous journey to
destination countries. It is important for States to establish an effective cross-border family-
tracing system and facilitate an enabling protective environment, in cooperation with civil
society organisations, for timely reunification and interim support measures. Moreover, children
must above all be seen and treated as children.

Rapid urbanisation has seen a fast-paced growth in internal migration. The movement from the
periphery to the core has also involved children, putting more pressure on urban resources like
school facilities, available healthcare, etc. Urban policies of cities need to factor in the growth
in city population, and accordingly build on their infrastructure so that migrant children are not
disadvantaged or marginalised.

Migrant and refugee children, in particular, are more exposed to other risks, such as the exploitation
of children in the labour market and early marriage. Children, who do not have avenues to access
education, enjoy extracurricular activities or secure family environments are at heightened risk of
exploitation and abuse.

Child marriages have no place in modern society. Despite law and policy commitments, this
practice remains prevalent in several ASEM Partners. States, civil society, religious leaders and
communities themselves need to work more closely together to implement evidence-based
prevention methods and better ensure the best interests of predominantly girl children are met.

The digital age has heralded a new era of opportunities and challenges. Stakeholders do
acknowledge that the Internet is an essential learning tool even in the development of children,
the idea of limiting this access to mitigate the vulnerability is fraught with difficulties. States can
have tougher laws on cyber bullying and paedophiles, and at the same time must strengthen their
intervention policies through community awareness programs or the school curriculum. Parents
or other caregivers must be involved as well.

International partnerships, including all 3 parties — governments, businesses, and the civil
society (i.e., NGOs, religious leaders and academics); should listen to the voice of the children.
States should not underestimate the experiences and opinions of children, as they have an equal
stake in their well-being and future, and thus should be provided with the right platform to air their
views. These views should be given due weight and consideration.

States should concentrate on collecting best practices from different countries, in the form
of databanks or steering groups, which allow for sharing both examples of successes and failures
(including bad practices, problems, abusive organisations). State, thus, could build a better
organisation or make use of existing platforms.

The shortage of financial resources has inhibited progress, thereby highlighting the importance of
greater international partnerships. States should look at partnership and cooperation for setting
minimum standards for the protection of children, and also encourage interfaith and interreligious
dialogues to promote protection of children from early marriage, political misuse and other rights
violations.
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States should look at the alleviation of poverty as a key step to preventing the violation of children’s
rights and supporting a protective environment. The necessity for a good social protection system
— such as inclusion of a conditional cash transfer programme — is particularly higher for poorer
children whose risk of abuse is greater. There needs to be specific national action plans for
children across the country including vulnerable caseloads, where local governments and
communities should be involved, including indigenous and minority children, children in residential
or institutional care, refugee, migrant and stateless children and HIV-infected children, among
others. Poverty, gambling and alcohol are often interrelated with drug-trafficking, and state
regulation and international cooperation among states is required to fight against these social
evils.

State provision should come in the form of sharing responsibilities between families,
governments, schools and local communities. Governments should encourage a family-based
approach to alternative care in line with children’s best interest, avoiding the creation of new
institutions, and where institutions are present ensuring strict regulation and oversight. The
sequence of approach should look to the immediate family, relatives and then to the larger
community. Recognising the technical expertise available from specialised child protection actors
including UNICEF and NGOs, states should be more proactive and open to collaborate in order
to achieve the best results for these vulnerable children and their families. In addition, donors
should support the national advocacy efforts so that action can be aligned and streamlined.

While most countries have ratified the Convention on the Rights of the Child (CRC), their national
legislation has been found wanting. In cases where states have been found willing, lack of
knowledge on the ground has hampered progress. Multi-stakeholder dialogue with academics,
the judiciary, NGOs, government officials, etc., yields better results. However, the embedding of
children’s rights in domestic legislation, followed by adequate planning and budgeting, remains
vital for their implementation.

States have to provide the necessary support mechanisms, with help of NGOS or academia, for
children in need such as children facing domestic abuse or the practice of corporal punishment in
schools. States could sponsor media campaigns to empower children with knowledge about
their rights, and report their rights violations. Effective response mechanisms like hotlines,
services and professionals should be put in place. States could also adopt the use of smartphones
in reporting violence against pupils by people in authority.

Quality education forms another key part of human rights for children. There is a need for inclusive
and equal education of all children including those with disabilities. States must work in conjunction
with civil society members to construct stimulating and targeted education modules for their future
citizens.

The participation and involvement of children in decision-making is essential in ensuring that the
opinions of the children are heard. Article 12 of the CRC provides that “state parties shall assure
to the child who is capable of forming his or her own views the right to express those views freely in
all matters affecting the child, the views of the child being given due weight in accordance with the
age and maturity of the child.” States should work out viable solutions or tools with relevant actors
to ensure children participation, particularly in decision-making affecting their lives. This includes
the development of legislation and policies.

States need to be aware that the structure, institutions and public caregivers working with
children need to be constantly evolving, as it is difficult to sustain constant contact. In addition,
migration will continue and centralised institutions would lose their meaning. It is important to look
at the methods of working with children. To do this, adults would have to be trained to understand
children better by not only focusing on what children are saying, but also by understanding their
non-verbal ways of communicating.
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General Recommendations to ASEM Partners

1.

2.

10.

11.

12.

13.

14.

15.

16.

There is a need to strengthen child rights implementation mechanisms by moving away from
the “law in books” to “law in practice”.

It is important to ensure support and enable children to participate in all decision-making
affecting them, including legal proceedings.

Additional training should be provided to stakeholders in the juvenile justice system to ensure
legal and other assistance to children, even in remote communities, is provided and readily
available and accessible.

Social procedures and interventions should be established for vulnerable children in conflict
with the law, especially for those below the minimum age of criminal responsibility (MACR), and
these procedures and interventions should respect the human rights of children.

States should invest in multi-agency coordination and cooperation to centralise the approach
to juvenile justice issues; this should be part of a national plan of action.

It should be recognised that children from marginalised communities are more vulnerable
to manipulation by radical groups and terrorism, and therefore need urgent and targeted
assistance.

States should work on anti-discrimination strategies, where children are discriminated against
or stigmatised, including LGBTIQ adolescents. These strategies could be in the form of legal,
education, and raising awareness interventions. Governments and the civil society should also
initiate targeted programmes to enhance solidarity, tolerance, and acceptance of the migrant
and refugee children in society.

International cooperation should be enhanced. The Global Compact on Migration should be
taken into consideration, and States should look into reconsidering the reservations to the
Convention on the Rights of the Child and the Refugee Convention.

It should be acknowledged that children can be exploited in the labour market, even in a family
business.

States should have a national strategy on the protection of vulnerable children’s rights. Cross-
national cooperation on prevention of trafficking and sexual exploitation, including refugee,
migrant and stateless children, is also necessary, and can be more effective if nations create
a common understanding about the topic.

The digital age has heralded many opportunities for children, particularly in the field of
information-gathering, education, growth and learning; however, it can also come with hazards
and risks, with very serious consequences, notably the degradation of the image of women and
the potential incitation to sexual abuse and rape. There is a need to work on preventive actions
to avert the risks associated with the online environment, including the risk of addiction to
internet among children, especially to pornography among young teenagers, besides access
to violent videos and explicit sexual content. States should create programmes on educating
parents, caregivers, school staff and children on responsible Internet usage among children,
which aims to enable children to engage with the digital environment and to protect them from
possible harm.

States should include children in drafting policy designs in order to incorporate their
experiences and advice.

Training of all stakeholders in childcare on the sensitivity and vulnerability of children is
imperative, and States should allocate adequate financial resources.

International partnerships and technical cooperation between ASEM Partners can be
strengthened by creating an (ad hoc) Steering Committee and online platform or database
where good practices and experiences can be shared within and across regions.
Governments should strive for greater partnerships across all layers of society (one of the
three Ps) to further facilitate funding and implementation of programmes tailored to meet
children’s rights and needs.

International alliances can also aid local NGOs in balancing children and parents’ rights.
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17. Children should be actively encouraged to participate in potential national plans, such as
implementing the UN 2030 agenda.

18. National school curriculum should include human rights of children.

19. The 4 main steps to handling children’s rights are recognition, participation, protection and
empowerment of children.

Working Group 1 Report:

International Partnership and State Provision for the Survival and
Development of Children

While there were many questions to address, the working group focused on 4 main issues: child
poverty (how to take an integrated approach and realise the 2030 SDG goals); child education (how
to ensure the right of the child to education; child protection (how to ensure the right of the child to
be protected, including all against all forms of violence, exploitation and abuse, including children
on the move in migration); international partnership (how to strengthen the implementation of the
CRC).

The aim of discussion was to identify achievements and challenges, as well as recommendations
for administrative, legislative, social and educational measures, and how to enhance partnership.
The recommendations of this working group go to the seminar report and to governments of ASEM.

Key Discussion Points

The participants acknowledged the very broad nature of the topic, and the conceptual challenges
with separating the topic into respective sub-categories, given the interconnectedness of child
poverty, access to education and child protection issues, for example.

1. International partnership and state provision

An expanded approach to international partnership was taken following participants’ inputs that
ranged from CRC implementation, to international development cooperation, sharing of good
practices, and expanding and strengthening regional organisations including ASEAN and ASEF.

The critical importance of international partnership was observed by all present as well as the
universal nature of child rights, with the CRC remaining the most widely ratified human rights
convention to date. While there is international commitment to the CRC guiding principles, survival
and development, and protection and participation rights, there remain significant gaps in the
implementation and enjoyment of these rights by children across ASEF Member States. In this
contextthere were important discussions on CRC General Comment No. 5 (2003), general measures
of implementation, and in particular Article 4 which requires States “to undertake all appropriate
legislative, administrative and other measures for implementation” as well as to ensure adequate
planning and budgeting for economic, cultural and social rights “to the maximum extent of their
available resources and, where needed, within the framework of international cooperation.” The
challenges for less developed countries were discussed, as well as the issue of de-prioritisation
in budgeting and planning. Several participants requested consideration of the suitability of
conditional international development assistance for child rights compliance, and that respect
for child rights should be included in regional alliances and organisations, noting some sensitivities
with this approach.
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The important role of Member States in CRC implementation, and the nurturing and supporting of
civil society were discussed. The significant pressure and expectations placed on civil society in
leading advocacy and providing services for highly vulnerable caseloads, particularly when state
services are weak or absent, necessitates more support both domestically and internationally.
Within this context it was suggested ASEF should consider support national and regional NGO
initiatives for advocacy and information-sharing on different child rights practices.

In terms of regional partnership, the issue of ASEAN not being inclusive of all of the Asia-Pacific
was discussed and the need to involve the North-East Asian countries was recommended as a
next step, i.e. ASEAN +3. The importance of ASEAN more broadly as a platform for human rights
in the region was noted and the agreement between ASEAN and the CRC on information-sharing.
The need for a legally binding agreement on the right to environment and disaster risk reduction
initiatives that ensure children’s participation was highlighted. The particular vulnerabilities of
displaced children and children on the move, including those moving due to disasters as well as
conflict was noted, as well as the need to ensure children are consulted and their voices heard. The
need for multi-layered partnerships within and across Asia and Europe regions was also discussed.

On a very practical level, practitioner participants in particular expressed frustration on the many
different information products out there on child rights issues and difficulty for people to access
quality-reviewed resources in a central location. It was recommended that relevant quality surveys,
studies, policies and other good practices be gathered in one centrally available repository for
ASEF Member States (e.g., country-to-country and region-to-region sharing of good practice policy
responses, legislation and service delivery). Recognising the significant amount of information
available and the nature of the task, there was concurrence for a database and steering group.
The material review process should clearly identify poor practices and related lessons as well as
the good. Online platform modalities were discussed, including possibility to link existing platforms.
Main objective is to facilitate evidence-based interventions sharing across ASEF Member States
and ultimately improve child rights and service delivery for children in the spirit of the CRC.

In terms of state provision and enabling a protective environment for children, the importance
of meaningful partnerships between the state (including security actors, justice, education and
social welfare ministries) communities, families, civil society, religious leaders, business actors
and children themselves recurred as essential for a holistic approach. The importance of engaging
and training judiciary actors in the CRC and child-friendly processes was raised several times by
practitioners. Implementation concerns were recurrent, and greater partnerships across layers
of society and actors, including religious leaders, seen as important part of the solution. In terms
of specific caseloads, the challenges of refugee and migrant children on the move in Asia and
Europe highlighted in background paper reinforced the significant gap between legal and policy
commitments and practice by agents of the state, including border officials and security actors. The
research evidence and discussions reinforced the essential role of the state in dis-incentivising
institutional care through legal and policy actions, including enabling family-based care solutions.
In terms of solutions for reducing the implementation gap, participants called for greater impact
assessment of national action plans, policies and legislation, including consultations with impacted
children.

One of the good practices raised include Child Rights Study on Children in South Asia that covered
preventing trafficking, violence, early marriage and enhancing access to education. Working groups
have been established with Member States, NGOs, regional organisations (e.g., SAARC), there have
been legislative achievements for the region, as well as the development and strengthening of local
and regional NGOs. The importance of international partnership is significant, given that change
is slow, with the key challenge being lack of funding. Another good practice can be seen in the
bilateral initiatives on juvenile justice between Norway and Indonesia. There is a strong partnership
between the Council of Europe (CoE) and EU, noting the CoE has a good practice tool for assessing
child participation.
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2. Child poverty

As outlined in the background paper, there is a strong correlation between child poverty and child
rights violations. Child poverty and the subsequent denied access to critical services necessary for
their protection, survival, well-being and development violates core principles and provisions within
the CRC. The issue of 61 million children left behind in China while parents migrate to cities in
search of work was highlighted as a serious concern. There is a need for Member States to ensure
national action plans are in place that engage national and local governments, civil society and
communities, as well as consulting and providing for the needs of different vulnerabilities including
but not limited to migrant and refugee children, urban and rural children, children with disabilities,
children in alternative care, indigenous and ethnic minorities, HIV-infected children, for example
(this is a non-exhaustive list that requires country contextualisation). Participants highlighted drug,
alcohol and gambling addiction as factors influencing family violence, too often in poor families,
and the need for international cooperation, as well as evidence-based state regulation measures.

In terms of good practice in child poverty reduction participants highlighted cash transfers,
including conditional and those targeting mothers, that have delivered results for poor children
who are more vulnerable to violations. Unacceptable rates of child poverty highlight the need for
state investment in their social protection system and ensuring associated minimum standards.

The challenges of push and pull factors for adoption, including inter-country adoption targeting
poor families, were discussed. Poor parents are often tricked into believing they are providing their
children with access to education and food, when in reality orphanages are either deliberately
(through connections with organised crime) or through negligence, exposing these children to
unacceptably high levels of exploitation and abuse, including sexual abuse. The need for strong
state regulation and oversight on adoption and children in institutional care was stressed. The
primacy of the best interest of the child in reviewing alternative care options, including the reality
that the overwhelming majority of children in institutions have a living parent or relative that could
be supported to take care of the child. Children’s best interests are not served by placement
in orphanages, instead alternative care arrangements based on best interest determination
processes by suitably trained social workers must be sought and provided.

3. Child protection including violence, exploitation and abuse against children

This sub-issue could have been a stand-alone topic in itself, and as a result the below touches on
some key concerns but should not be taken as exhaustive.

Children are at risk of violence, exploitation and abuse in their homes, at school, in their
communities and in displacement. Violence in the home, including corporal punishment and other
forms of abuse, is a key challenge requiring significant investment in evidence-based legislation
and policy initiatives, implementation capacity proportionate to needs and behaviour change
campaigns targeting parents and caregivers. The issue of corporal punishment in schools is also a
key challenge. In both cases advanced evidence-based behaviour change initiatives are required.
At present there is a ban on corporal punishment in 24 Council of Europe (CoE) countries. However,
to date there has been no survey on this prohibition and its results, and there remains a gap
between legal provision and effective implementation.

The critical importance of sharing evidence-based good practice and robust civil society-government
partnerships, including the judiciary, preventing and reducing violence against children, as well the
very real challenge of changing adult and community knowledge, attitudes and practices towards
non-violent discipline methods, were emphasised in discussions. The Working Group agreed on
the importance of taking steps to empower children including through tools such as adequately
resourced and staffed helplines and response services.
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The issue of the unacceptably high risk of violence, exploitation and abuse, including sexual abuse,
against children in institutional care and also separated and unaccompanied children on the move
was reinforced by participants. The critical need for effective monitoring, reporting and response
mechanisms, including legislation and state oversight was reinforced. The importance of alternative
family-based care options based on best interest determination processes was restated. Finally,
several participants called for a paradigm shift in how state and civil society actors respond to
violence in the home, from removing victims to removing perpetrators.

In terms of gender, participants discussed discrimination against girls in access to education,
bullying and discrimination against non-confirming Sexual Orientation and Gender Identity (SOGI)
adolescents and youth, and gendered child marriage and child labour pressures and risks. In terms
of solutions for harmful social practices such as child marriage, participants emphasised the
critical importance of engaging community and religious leaders.

4. Quality education

The critical importance of access to quality and inclusive education for all children recurred
throughout the Working Group’s discussions. This included issues outlined in the background paper
on child rights in the digital age highlighted inequitable access to new technology, and in particular
the Internet. The critical need and right for children from different socio-economic background to
have equal access to quality education was emphasised. More specifically, in terms of inclusive
and equitable access to education, information technology provides significant opportunities for
advancing access for children with disabilities as well as children from migrant backgrounds.
Further, participants agreed on the need for child rights literacy in education curricula that
empowers and promotes inclusion and diversity. The preventive and restorative role of access to
education for child at risk of or engaged in the worst forms of labour was highlighted.

The denial of access to education and attacks on schools, along with the many other child rights
violations discussed today stem from conflict which highlights the need to invest in peace and
conflict prevention efforts. There is the need for an international partnership for peace; denial of
access to education is not always about financial barriers.

Recommendations:

The robust discussion, broad topic and diversity of opinions and backgrounds provided for a rich
discussion, culminating in agreement on the following concrete and prioritised recommendations
that were presented in the plenary:

* Establish a Steering Committee, Mapping and Online Platform for sharing good practices
across regions and countries

* Integrate child rights literacy in education curricula

* Consider including conditional assistance promoting the respect for child rights in regional
alliances and organisations

* Need for information, education and communication campaigns on child rights, including
corporal punishment, for parents, teachers and communities

e Strengthen support for vulnerable families and family-based care approaches; and commit to
deinstitutionalisation

* Consider expanding ASEM’s human and child rights mandate and functions, including funding
for civil society, training, good practice sharing
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Working Group 2 Report:

Protection of Children in Vulnerable Situations

There was consensus in the Working Group that the concept of “vulnerability” should be understood
broadly, reflecting the realities and challenges of children in low-, middle- and high-income countries
across Europe and Asia. Thus, children in vulnerable situations may include, among others, children
in conflict with the law, children in migration, children in care, children with disabilities, and children
who are exploited in various settings.

The discussion was based on selected questions drafted by ASEF in the seminar’s concept paper,
and was focused on 3 main topics. The first topic was juvenile justice addressing many issues
impacting children in conflict with the law, and children as victims and witnesses in the criminal
justice system. The working group also highlighted the issue of children and radicalisation as an
emerging legal and social issue. The second topic was children “on the move” addressing the
challenges related to children and migration, and the “invisibility” of children in migration contexts.
In this regard, the Working Group paid particular attention to the importance of enhancing solidarity
and tolerance in society, and the importance of recognising and treating children in migration as
children (citing UNICEF’s “a child is a child” campaign). The third topic was child exploitation in
various settings addressing variety of issues, including children’s economic exploitation, sexual
exploitation, children and armed conflict, and the impact of the digital environment. In this regard,
the Working Group also discussed the issue of age limits and how to balance protection and
evolving capacities of children.

Throughout the discussions, the participants raised current and emerging challenges, expressed
critical and though-provoking views on the issues, and shared positive examples and good
practices with the group. As will be described, each topic was concluded with recommendations
for government and non-government actors to strengthen the protection of children in vulnerable
situations, in ASEF countries and beyond.

1. Juvenile justice

At the beginning of the discussion, the participants reflected on the differences in the European
and Asian legal systems and approaches to children in conflict with the law, and children in the
criminal procedure as victims and witnesses. It was acknowledged that various legal systems
within Europe and in Asia had different approaches on how to treat children and realise their rights
in practice. Briefly, the participants raised such notable differences — for example, the variations
in the minimum age of criminal responsibility (MACR), the use of diversion mechanisms, and the
difference between a welfare based and a criminal justice based model of juvenile justice systems.

Recognising the different legal systems and approaches in the respecting countries, there was
a strong consensus in the Working Group that children’s rights in juvenile justice should be
safeguarded from the outset of proceedings, and that measures need to be taken in order to ensure
the criminal system is friendly towards children, and that they are able to effectively participate in
the proceedings. Relating to this, some of the participants raised the importance of ensuring the
child has the same lawyer during the different stages of the criminal process, in order to facilitate
trust and familiarity. Also, it was agreed that the discussion should address all relevant actors in the
juvenile justice system, including state authorities, police, prosecution, prosecutors and defence
lawyers, social workers, institutions, the family and the child. The ultimate objective of juvenile
justice should be the child’s reintegration into society, according to Article 40 (1) of the CRC.
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1.1 Minimum age of criminal responsibility

The discussion began with a focus on the CRC. It was highlighted that while the CRC does not
require a specific minimum age [CRC, Art. 40(3)(a)], the Committee on the Rights of the Child (CRC
Committee) found that the age of 12 is the absolute minimum age that is internationally accepted,
and guided State Parties to raise the MACR to at least 12, and to continue to increase it to a higher
level (CRC General Comment No. 10, Paragraph 32, 2007).

In relation to the MACR, some participants of the Working Group said there is a need to develop
more educational-oriented procedures for children below the MACR who commit an offence, and
provide them with better assistance and support. Children below the MACR can still pose a risk
to others, society and themselves, and may be involved in serious crimes. This requires adapted
(non-criminal) procedures to rehabilitate, treat and guide the child and his or her family, outside of
the juvenile justice system, but with adequate legal protection.

The Working Group also expressed concern over the upper age limits for juvenile justice, in
particular regarding the separation of children and adult prisoners. In particular, the Working Group
discussed the issue of children deprived of their liberty and how they should be addressed once
they turn 18. There is, on the one hand, a problem in keeping them with very young offenders in
a separate juvenile detention facility; and on the other hand, moving them immediately to adult
detention facilities, which can place them at increased risk of violence and may negatively impact
their rehabilitation process.

1.2 Child victims and witnesses

The Working Group briefly discussed the issue of child victims and witnesses, and their experience in
the criminal proceedings. Some of the participants suggested that there are no sufficient measures
for such children, in particular with regard to psychological support. Also, it was noted that in many
countries there is no consistency of contact persons for child victims and witnesses to accompany
them in the different stages of the criminal procedure (i.e., social workers, child interrogators, etc.)

1.3 Coordination, cooperation and training of professionals in juvenile justice

The Working Group also discussed issues of coordination, multi-agency cooperation, and
professional capacity in relation to juvenile justice.

For coordination and cooperation, there was a consensus that national, federal, regional and local
coordination is important, and that it is particularly complex in light of decentralisation measures.
Some participants also highlighted the importance of cooperation between public and private
actors (i.e., lawyers, social workers, civil society organisations, etc.) Some participants also held
that while multi-agency cooperation and coordination is key, there should be one entity that can
take the lead and be responsible for children in juvenile justice. This coordination could take place
at the national level, although this may differ across countries.

The participants also highlighted that cooperation between relevant agencies and actors is crucial
in order to tackle the root causes of criminal behaviour of children, such as marginalisation and
social and economic inequalities, and to introduce prevention measures. Multi-agency cooperation
can also assist in recognising particularly vulnerable and over-represented groups of children in
the juvenile justice system (such as children in alternative care, radicalised youth, children from
minority groups, etc.), and devising particular prevention and reintegration measures.
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In addition, many participants pointed out that there are sufficient and adequate legal standards at
the international and national level, but that there remains a problem in relation to their effective
implementation on the ground, “from law in the books to law in practice.” This requires investment
in human and financial resources to promote implementation measures and to realise children’s
rights.

Finally, the Working Group discussed the need to invest in professional training and capacity in
relation to juvenile justice. The issue of child participation was also discussed, and the need for
child-friendly information and adapted communication techniques. Specifically relating to lawyers,
it was noted that in some countries there are not enough trained lawyers, especially in rural and
remote areas, and this makes children in conflict with the law more vulnerable. This requires
additional training on how to work with children, and it was recommended that such training will be
introduced in law schools, and through the bar association on a national level.

1.4 Special focus: Children and radicalisation

The Working Group paid particular attention to the issue of children and radicalisation in the
juvenile justice context. There was a consensus that this is an emerging legal and social challenge
in many European and Asian countries, and that it can have a grave impact on the lives of children.

Participants discussed the issue of children being charged with terrorism-related offences. It was
agreed that children are particularly vulnerable to manipulation and exploitation by terrorist groups
and that they are often targeted in (online) propaganda, or are influenced by family, close friends
and community members.

It was noted that in many countries terrorist-related laws are broad in scope, and that further
analysis is required in relation to how these laws may apply to children and what measures and
safeguards are required in that regard. In particular, participants discussed the issue of children
returning to their home countries after having been involved in fighting, whether they returned to
their parents or chose to leave independently.

In the discussion, there was a consensus that there is a need to tackle the root causes of
radicalisation (such as economic and social inequalities, marginalisation, etc.), and focus on
prevention measures for children (i.e., educational measures, online tools to address propaganda
by terrorist groups, ensuring after-school programmes for youth, etc.)
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Selected Recommendations

e Establish social procedures and interventions for children in conflict with the law, who are
below the MACR.

* Ensure support and enable children to participate throughout the stages of the criminal
proceedings by:

o Providing child-friendly information
o Training in communication techniques adapted to children
o Ensuring that children are accompanied by parents or a trusted adult.

¢ Strengthen implementation mechanisms (from “law to books to law in practice”), and ensure
that the relevant actors, at all levels, have sufficient human and financial resources to operate.

* Recognise that multi-agency cooperation and coordination is key. National governments
should take the lead in facilitating this cooperation.

* Recognise the groups of children that are particularly vulnerable or over-represented in the
juvenile justice system, and invest in prevention strategies and in their treatment, guidance
and rehabilitation

* Provide additional training for actors in the juvenile justice system (i.e., lawyers, social workers)
and ensure legal and other appropriate assistance to children, also in remote communities

e Special focus: Children and radicalisation
o Study the connection between marginalisation and economic and social inequalities to

radicalisation
0 Analyse how terrorism laws apply to children and what measures and safeguards are
required to safeguard their rights

2. Children “on the move” (children and migration)

At the beginning of the discussion, it was acknowledged that children and migration is a universal
concern, impacting both European and Asian countries. It is a complex issue, which includes
interaction between different actors within the state (i.e., governmental authorities and civil society
organisations) and between states (host, origin and transit states). While it was acknowledged
that there are significant political, social, legal and resource-related problems regarding migration,
the Working Group commented that children in migration are often found in limbo situation, and
are invisible to the systems and society. There was a strong consensus that children’s rights and
vulnerabilities should be recognised and that also in the migration context, it should be recognised
that “a child is a child”.

The discussion reflected on the European and Asian migration movements, and while these are
different, there are common challenges and good practices from which to learn. The Working
Group also addressed the root causes of migration: conflict, poverty, climate change, violations of
human rights, pursuit of a higher standard of living, etc. — and that, therefore, there needs to be an
investment and emphasis on peace and economic development as a prevention strategy to mass
migration. Some of the participants also mentioned issues relating to migration within countries
(i.e., internal migration), and in particular challenges relating to urbanisation. It was commented
that the movement from rural to urban areas also impacts children, and that this needs to be
taken into consideration (for example, in relation to health care provisions, labour regulations,
living conditions, etc.)

Some of the notable issues discussed relate to vulnerable groups of children in the migration
context, challenges in relation to migration procedures and their impact on children, and the
need to invest in raising awareness in society as to the image of the migrant, and promote non-
discrimination, social inclusion and tolerance.
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2.1 Vulnerable children in migration

As described, there was a strong consensus that children’s rights and vulnerabilities should be
recognised in the migration context, i.e., “a child is a child”. The issue of migration should also
be assessed from the children’s rights framework of recognition, protection, participation and
empowerment; and States should ensure that child migrants and asylum seekers are specifically
guaranteed their right to education, health-care, participation and non-discrimination, and that
deprivation of liberty should be prevented.

The Working Group also addressed the different categories of children in the migration context
— for example, unaccompanied children, children travelling with family, children who suffered
trauma, children with disabilities, children who were trafficked, etc. Also, the Working Group briefly
addressed the issue of child marriage in the migration context, due to economic pressures among
others, and how to tackle this in practice.

2.2 The legal standards and the migration procedures

The Working Group addressed the fact that the legal framework relevant for migration does not
allow migrants to work and support themselves, and thus places financial obligations on the state
itself. This can create conditions for social marginalisation and resentment in society. In many
cases, migrants are pressured to work illegally, and this can negatively impact their residence.

It was also commented that some States that have not ratified the UN Refugee Convention or
set reservations to certain articles in the CRC relevant to migrants. This allows these States to
be “passive” in relation to children in migration, and results in different standards for assisting
children in migration across the globe. On the other hand, some of the EU regulations relating to
asylum seekers seeking international protection (i.e., Dublin Regulation) were discussed, and it
was noted that these have provisions that relate to the situation of children.

In addition, the Working Group briefly touched upon some of the unique challenges for children in
asylum-related procedures. This included the issues of age assessments, guardianship and custody
of unaccompanied children. The Working Group also mentioned the importance of enabling child
participation and empowerment in the migration procedures. The particular issue of child detention
in the migration context was also addressed, and participants shared from their experience and
country-related examples in this regard.

2.3 Raising awareness and social programmes

The Working Group in particular commented on the discrimination and stigmatisation faced by
migrants in the host countries, and that this can result in marginalisation and social exclusion. It
was noted that many actors express negative and discriminatory attitudes towards migrants (i.e.,
politicians, community leaders, media, etc.) As a result, migrants are portrayed as either (complete)
offenders or as (complete) victims of their situation, and never as “normal” human beings. Such
public perception does not allow for social integration of migrants, including migrant children.

There was consensus in the Working Group that this situation requires investment in social
programmes to promote integration, tolerance, prevent radicalisation and increase solidarity in the
public. It was acknowledged, however, that achieving this can be problematic as negative opinions
towards migrants are not only found within the general public, but are actually “promoted” by
politicians and in the media.
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2.4 Migration and trafficking

Finally, and as a “bridge” towards the third topic of discussion (“children subjected to exploitation”),
the Working Group briefly addressed the relationship between migration movement and trafficking
in persons. Some of the participants said it is difficult to distinguish between movement and
trafficking, and that therefore they believe the focus should be on identifying and responding to
exploitation of children.

Selected Recommendations:

. Ensure a children’s rights framework (recognition, protection, participation and empowerment)
for child migrants and asylum seekers (“a child is a child”)

. Focus on the most vulnerable groups of children in the migration context (i.e., unaccompanied
children)

¢ Connecttotheinternational community: ratify international standards, reconsider reservations
to the CRC and foster international cooperation in relation to migration

* States, as well as civil society organisations, should invest in programmes to enhance social
solidarity and tolerance, and promote education and understanding, towards migrants, and in
particular migrant children

* Address root causes of migration through international cooperation and support

3. Exploitation of children in various settings

The final part of the discussion was devoted to exploitation of children in various settings. It was
acknowledged that exploitation of children should be understood broadly, covering many different
settings, including economic exploitation, child labour, sexual exploitation and children in armed
conflict. In addition, it was recognised that the digital environment poses specific challenges with
regard to the protection of children against exploitation.

3.1 Child labour

First, the group discussed economic exploitation and the issue of child labour. This seems relevant
for all ASEF countries (i.e., low-, middle and high-income countries). It was discussed that work
as such is not necessarily problematic, but that it can relate to or result in hazardous forms of
labour that are on strained terms with children’s rights. If work places children at risk of accidents
or injuries, jeopardises children’s education or disregards the right to leisure and play of children,
it must be regarded as problematic. The Working Group discussed examples of specific forms
of problematic work for child at the domestic level and also touched upon the thin line between
“helping hands” (e.g., children working within the family business) and “child labour”. The Working
Group noted that there is generally less supervision in a family or private context, which may put
children at a higher risk. It was also noted that while laws may be in place, countries are struggling
with their implementation. The International Labour Organization has developed manuals that may
be helpful in this regard. It was further noted that the eradication of worst forms of child labour
has been included in the Sustainable Development Goals, in Target 8.7, which reads that States
should “take immediate and effective measures to eradicate forced labour, end modern slavery
and human trafficking and secure the prohibition and elimination of the worst forms of child labour,
including recruitment and use of child soldiers, and by 2025 end child labour in all its forms.”
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3.2 Sexual exploitation

The Working Group briefly discussed the issue of child prostitution. One felt that there is big need to
investin treatment and reintegration of children who are victims of sexual exploitation. This requires
ongoing attention, and the training of state actors, such as law enforcement, is critical. They should
be sensitive to the specific needs of child victims; also if the latter engage with the criminal justice
system, for example, as witnesses. They should also be trained in identifying children as victims of
sexual exploitation.

It was furthermore noted that children belonging to minorities or placed in alternative care require
special attention with regard to sexual exploitation. The issue was further addressed in relation to
digitalisation and digital technologies. The negative impact of digital technologies and the need for
international cooperation were discussed.

3.3 Children in armed conflict

The position of children in relation to armed conflict was briefly discussed. It was noted that
there are differences in international standards, particularly with regard to age limits. It was also
observed that the international community is moving towards a “straight 18” approach (see for
example, the Optional Protocol on the Involvement of Children in Armed Conflict, in addition to
the CRC standard in Article 38), as an attempt to rule out the involvement of children in armed
conflict, in its various forms. This also has implications for voluntary recruitment in armed forces.
It was reiterated that the ending of recruitment and use of child as soldiers has become part of the
sustainable development agenda.

3.4 Digital environment

While there was recognition that online environment can hold risks and threats for children, there
was a consensus that it also has a great positive effect on their lives, through access to information,
education, communication with peers, play, and more. The issue of cyber bullying was discussed,
which is an issue of concern in many countries. Some participants argued that a child should not
be left alone in his or her online environment. There is reason to communicate with children about
their online activities (e.g., through parents and schools). It was observed that access to Internet is
very easy and globally pervasive. As it is an important factor for children’s development, it therefore
does not seem realistic to limit access to the Internet. Problems with the online environment are
often connected to the offline world. For example, cyber bullying rarely occurs without a connection
with offline bullying. Some examples of legislation and specific projects to address bullying and
other problematic online behaviour of children (e.g., sexting) were discussed. It was agreed that
governmental and community leadership is needed in implementing the right strategies. Parenting
in the digital age was also discussed. It was noted that many parents find it difficult to keep up with
the digital developments, and that in the end children are more connected to the digital world than
their parents. It was felt that parents need support in order to be prepared to engage with their
children about their online worlds and to recognise what the digital era brings in terms opportunities
and risks. It is up to governments to step in and provide parents (and schools) with support. It was
suggested that governmental support could be achieved through public campaigning or through
the provision of information to parents soon after the birth of the child. Digital technologies develop
fast, so it is important to keep up. A final issue that was mentioned concerned the involvement of
non-state actors, including the private sector (e.g., telco and IT companies). There are examples
of countries where the private sector plays an active role in informing children about the risks of
online activities.
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3.5 Special focus: Age limits and the balance between exploitation and evolving capacities

The Working Group paid some attention to children’s evolving capacities in relation to the right
to be protected against exploitation (in its many forms). Although it may be regarded necessary
to categorically exclude children from situations in which they run the risk of being exploited or
subjected to harmful circumstances (e.g., in armed forces, prostitution, labour, etc.), it was felt by
some participants that one should not overlook children’s agency and right to have decision-making
powers and the right to participate. Protection of children against sexual exploitation, for example,
should not disregard “normal” sexual behaviour of adolescents. The Working Group discussed
the issue of age limits, which include context, culture, particular subjects and consequences
of decisions. The age limits are very different and also inconsistent among and within different
countries. Lowering the voting age, for example, could be seen as positive in light of children’s
right to participate, it was argued. The question was raised if there is a need for the international
normative framework to reconsider the legal age of children or that this is something that should
be determined at the national level. Children on the move, for example, may be confronted with
different age limits providing different levels of protection. Other issues relating to age limits that
were mentioned included medical decision-making, for example gender modification and child
marriage, which can also be a form of exploitation. Some participants commented that if children
are not allowed to have decision-making powers, they should at least be able to participate in
relation to policymaking on the issue.

Selected Recommendations:

* Inlabour regulation, consider also children working at home and within families
* Investin the reintegration of child victims of sexual exploitation
e Support parents, community and schools on how to educate and join children online
e Balancing participation and protection in the online and offline world:
o Draftanational policy or strategy on children’s rights protection, including online protection
0 Support child participation in policy design — at the level of government, communities,
schools and private sector
* Support more stringent law enforcement at national level, in relation to all forms of exploitation
* Facilitate cross-national cooperation for online child pornography, trafficking and prostitution
* Training of state actors (e.g., law enforcement) on child-sensitivity (child-victims)

Working Group 3 Report:

Participation and Involvement of Children in Decision-Making

Members of the Working Group started the discussion by reacting to the background paper, and
progressed to the exchange of views, questions, and experiences on different concepts and areas
of child participation. The Working Group looked at the prepared questions, though the flow of the
discussion moved according to the interests and concerns of the Working Group participants.

Throughout the discussion, the Working Group participants identified key points, which include the
concepts of age, evolving capacities, and competencies of children in understanding and upholding
child participation; the capacities of adults to respect, protect, and fulfil the right of the child to be
heard; the link between access to information and child participation; the special circumstances
of and consideration for the participation of children in vulnerable situations; and the role of
governance and planning in ensuring child participation in decision-making. The child participation
challenges and recommendations were also identified as these key points were raised.
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Key Discussion Points
1. Understanding the concepts of age, evolving capacities, and competencies

The participants agreed that upholding child participation requires understanding that all children,
no matter what age, should have the right to express their views. There should not be an age limit
for children to express their views. Their opinions and views must be given due weight, and giving
due weight to children is closely tied to the perceived capacities of the children.

The concept of children’s evolving capacities is important and relevant in ensuring the right of the
child to express their views, but identifying the level of children’s capacities requires considerable
work in actual practice, such as in situations involving judicial procedures. Judges have to make
decisions on determining the evolving capacities of the child.

Nonetheless, adults need to presume that children are competent, until proven otherwise, and not
the other way around. All legislators, judges, adults, and other decision-makers should recognise
that children are competent and they should accept the consequences that go along with this
recognition. For instance, in setting up helplines, the adults should be ready to receive prank calls
from children because these are age-appropriate responses. Depending on how adults respond to
the prank calls, the children will call back again once they have a real problem. Thus, if the adults
are not ready for these consequences, they should rethink their plans or actions regarding hearing
children’s voices.

2. Developing the capacities of adults to uphold the children’s rights to be heard

The evolving capacities of the child are always discussed, but there should also be a discussion
on the capacities of the adults to understand what the children are saying. Most of the time, child
rights specialists have a mindset to zero in on children, but there should be a holistic approach
to upholding the right of the child to be heard. The national contexts of the child, including the
family, schools, community, should be taken into consideration. The efforts should not just be
about focusing on children, but on bringing the mindset to create the possibility for everybody to
collaborate around the child. The right to be heard should be treated as an important factor for the
child’s holistic development.

Moreover, building the skills of the adults and building the trust of the children to talk to the
adults require time. Adults should understand that the intended results could not be achieved
immediately. In relation to this, professionals and adults working with children should learn about
the standards on working with the children. Their training should start at the university and should
extend to daily practice. This is especially important for cultural and linguistic mediators in cases
involving refugee children or asylum-seeking migrant children. The filter of the interpreters may
hinder the child’s right to participate, so the interpreters need to be trained about the language and
culture of the children they are serving.

Adults also need to understand that there is difference between the child’s right to express their
views and the right to decide. They need to explain to children that final decisions, such as in
judicial proceedings, may be different from what the children wanted because of different factors.

Additionally, there are instances when adult themselves do not know about their rights, making it

more difficult for them to uphold children’s rights. Adults need to be empowered in order for them
to support the empowerment of children.
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3. Ensuring children’s access to information

The right to access to information is closely linked with the right of children to express their views.
Increasing access to information increases the capacity of children to participate. Children need
to know about the United Nation Convention on the Rights of the Child (CRC), bearing in mind the
children’s cycle of growth and developmental stages. Human rights education can start in school,
even at kindergarten level, and at home.

In explaining the CRC to the children, adults have the responsibility to translate the rights on
concrete practical issues for the children, using child-friendly tools and methods. There are ways
to make the children understand public budgeting or to make the children be informed about the
child rights-related actions and efforts of regional bodies, such as ASEAN. Adults can also explore
different approaches to teaching human rights to children, depending on the children’s needs,
cultural situation, and other factors. For instance, adults could explore partnerships with different
stakeholders, educate through training, disseminate information through school textbooks, or use
commemorative days to talk about children’s rights.

Moreover, children should be informed about laws that could affect them. These laws should be
understood by children through audience-specific and child-friendly means. To ensure this, adults
themselves should also be able to have a clear understanding of the law.

4. Facilitating the participation of all children, including children in vulnerable situations

The Working Group agreed that efforts should be made to reach out to the invisible children,
including children on the move, children out of school, and children who are not performing best.
The gender component of child participation should also be taken into consideration.

In relation to children on the move, state parties must recognise that all children have the right to
participate, even those who are non-citizens. Also, even with the challenge of remaining in contact
with them, children on the move should not be viewed as one category. They have different needs
and, thus, require different interventions.

Creating child-friendly documents, tools, and spaces facilitate child participation. This can be in
the form of child-friendly reading materials or child-friendly police and judicial proceedings. Digital
media should also be viewed as a means to uphold the children’s right to participate. One way
to do this is by having an e-government or electronic platform for the participation of children in
decision-making.

Child participation should empower the children to become their own advocates. In addition,
consulting with children should be standard, and to the greatest extent possible, children should
be involved in the execution of decisions that pertain to them. Nonetheless, part of upholding child
participation is also making the children understand that not all decisions are equally important. In
order to avoid false expectations, children can be told to prepare for disappointment or to be aware
that change takes time.
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5. The role of governance and planning in ensuring child participation

States have the institutional responsibility to ensure child participation. In doing so, child
participation should be recognised as a right, and not as an option. It also means that children
have the right not to participate.

Child participation should be linked with the efforts to achieve Sustainable Development Goals,
especially Goal 16 on peace and justice. Children should have a say in the implementation and
monitoring of these Goals. Child participation should also be implemented at all levels of society
and governance. In some countries, 16-year-old children can vote in the local elections. This can
be viewed as a good practice, but caution must be exerted because it may also open issues on
children’s right to protection.

The government also has the responsibility to monitor child participation at all levels. The
monitoring mechanisms do not have to be rigid. They can be qualitative data, such as using report
cards to track the commitments of governments. Moreover the government has an important role
in applying due diligence. Professionals should be accountable if they perform poorly, which may
result in emotionally harming the child.

Challenges
During the discussion of key points, the following challenges emerged:

* Not all decision-makers, whose roles are very crucial, are knowledgeable on children’s rights.
The best plans and best national strategies will not move forward if the decision-makers do
not fully understand the rights of children.

. Fear creeps up on adults when children are assumed competent because adults perceive this
as a disruption of the balance of power.

* Improper implementation of child participation may be used as a way to manipulate children.
For instance, youth councils were being used as “breeding grounds” of political dynasties and
training grounds for corruption.

* Adults fail to recognise that they lack constant meaningful contact with groups of children.

* There are few child-friendly materials on children’s rights for younger children because most of
the information about CRC is designed for older children.

* In making child-friendly information about child rights and laws, there is danger of
misinformation or oversimplification.

* Determining the “evolving capacities” of children and defining “due weight” remain difficult.

. Deciding which issues, concerns, or actions that affect children is difficult, especially because
not all issues may be equally important to the children.

* Explaining to children their role in decision-making will always be challenging, especially since
the final decision may not be up to the children.

* Thereis limited understanding on the difference between the children’s right to decide and the
right to express their views.

* Among the states, there is uneven cooperation between government and civil society.

. Follow up actions after consultations and other child-participated international or regional
activities are not given enough attention or action.
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Key Recommendations
The following recommendations came up during the discussion of the Working Group:

* The CRC should be translated or explained to children using concrete practical issues that the
children can relate with.

¢ Children should be included in the national strategies to monitor and evaluate the
implementation of the SDGs.

. Innovative methods of involving children should be explored, especially since the structure of
working with children is changing

. Good practices on child participation should be shared not only with the child rights advocates,
but also with all the other stakeholders dealing with children.

* Different mechanisms, such as the special rapporteurs and other human rights mechanisms
and process, should be utilised to keep CRC in the agenda.

e  State Parties should consider ratification of the CRC Optional Protocol on the Communications
Procedure, which is a mechanism for the children to participate.

Conclusion

Children are essentially vulnerable and innocent victims of events that are often not under their
control. Problems that afflict the world of today like poverty, food shortages, global warming, and
increasingly ominous internal strife and war, creates fertile ground for further infringement of
children’s rights and their mistreatment. Given the current climate of turmoil, mass movement
of people and children, the seminar emphasised the need for states, policymakers, adults and
children alike, to acquire an understanding of children rights, appreciation of children’s needs and
psychology, and conduct more awareness campaigns in the wider community. There was general
consensus that the circumstances and broader contexts under which exploitation of children
occurs should be identified so that effective responses and actions could be taken to tackle the
challenges posed to procuring a healthy and secure environment for children. Moreover, adequate
support to the children’s family or communities was found to be crucial to ensure the welfare of
the children.

Children need to be in the know-how of the available mechanisms for redress, the CRC itself and
their rights in the national context. The seminar overwhelming called for the necessity to include
children in the decision-making process, as children are individuals in their own rights whose
voices should be heard, and their views should be incorporated into the laws that affect their lives.
Empowerment of the defenceless, in this case, children, will go a long way in reducing the likelihood
of the abuse of their rights.

Thus, better results could be achieved if the legislative development process included the
participation of civil society members and relevant social actors; and combined it with effective
implementation of those laws. Another good working formula could be to merge preventive
measures with post-event after care of violated children, such as providing them with easy access
to justice, concerted reintegration efforts, etc.

It was recognised that States require more legislation to plug the loopholes in their system permitting
the contravention of children’s rights. For States to be able to maintain their commitment, a larger
regional support within Asia or Europe or both, would help national agencies to keep-up their
momentum.

In other words, all relevant arms of society; be, it, states, non-governmental organisations,
international organisations, and private stakeholders must come together to confront the neglect
of children’s rights, improve the criminal justice system, and address the conditions that adversely
impact children’s lives.
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1 “About Us,” UNICEF, http://www.unicef.org/about/who/index_faqg.html
2 “Child Rights Situation Analysis Within the ASEAN Region,” Save the Children, 2016, https://resourcecentre.
savethechildren.net/sites/default/files/documents/crsa-asean_region_250416.pdf
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Chapter 1: Introduction to Children’s Rights

Chapter 1 of this paper provides an introduction to children’s rights at the international and regional
levels, focusing mainly on the developments in Europe and Asia.

The chapter will begin with an overview of children’s rights at the international level (part 1.1), with
specific focus on the United Nations (UN) Convention on the Rights of the Child (CRC) and its Optional
Protocols (OPs).! This part will include some remarks on the emergence of children’s rights during
the twentieth century and will offer a brief account on the drafting of the CRC (including associated
controversial issues), the main features of the CRC and its general principles and, finally, the role
of the UN Committee on the Rights of the Child (CRC Committee). Attention will also be given to
the stakeholders relevant to the implementation of the CRC and the interaction of the CRC and the
CRC Committee with other international organisations. This part will conclude with observations
on the impact of the CRC at the regional and national levels, focusing on Africa and the Americas.
The remaining parts of the chapter (parts 1.2 and 1.3, respectively) will offer a closer look at the
background and developments of children’s rights at the regional level, focusing on Europe and Asia.

1.1. Children’s Rights at the International Level
1.1.1. Emergence of the Rights of the Child: A Historical Perspective

World War | had a devastating impact on children. Millions of children had lost their parents and were
living on the streets or on the move without health care, education, protection or food. Civil society
organisations (CSOs) or individuals took action to address the needs of these children. One such
initiative, which lasts to this day, was the establishment of the organisation Save the Children Fund by
Eglantyne JEBB in May 1919. To support this initiative, JEBB, together with others, drafted a 5-point
declaration. This declaration was unanimously adopted by the General Assembly of the then existing
League of Nations (49 Member States) on 24 September 1924 as the Geneva Declaration on the
Rights of the Child (1924). It was the first milestone in the recognition of child rights at international
level.

A well-known quote from this declaration is that “mankind owes the child the best it has to give”, a
moral standard that is still valid today. The Declaration deals, as is understandable given the situation
in Europe at that time, with humanitarian issues: “the child that is hungry must be fed; the child that
is sick must be nursed (...) and the orphan and the waif must be sheltered and succoured; The child
must be the first to receive relief in times of distress.” But there was more: “The child must be given
the means requisite for its normal development, both materially and spiritually” and also be put in a
position to earn a livelihood.

The second milestone in the recognition of child rights at the international level was the unanimous
adoption of the 1959 Declaration of the Rights of the Child by the UN General Assembly on
20 November 1959. The Declaration contains 10 principles. It starts with the principle of non-
discrimination, further elaborated in Principle 10. Furthermore, it holds that the child shall be given
opportunities and facilities to enable him or her to develop in a healthy and normal manner and in
conditions of freedom and dignity. In the enactment of laws for this purpose, the best interests of
the child shall be the paramount consideration (Principle 2). Other principles provide, inter alia, the
right from birth to a name and nationality; the right to enjoy the benefits of social security; the right of
children with disabilities to special treatment, education and care; the right to receive education, free
and compulsory at the primary level; and the right to be protected against all forms of neglect, cruelty
and exploitation, and against employment which would prejudice the child’s health and education or
interfere with physical, mental or moral development.
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Due to a lack of systematic research, little is known about the impact of this Declaration at the national
level. However, children’s rights consequently received much attention in the United States, resulting
in a children’s rights movement (Gross and Gross 1977). Radical proposals were made based on
the right of the child to self-determination, such as the right to vote and participate fully in political
affairs, the right to work for money, the right to financial independence and responsibility, the right to
direct and manage his or her own education, and the right to travel and live away from home (Farson
1974; Holt 1975). These proposals did not gain much support because they were simply too radical.
However, they showed that children’s rights had become a matter of public debate and development.

The Declaration on the Rights of the Child and the movement for children’s rights influenced the
decision of the UN General Assembly to proclaim 1979 the International Year of the Child. It resulted
in many activities devoted to the rights and well-being of children and in the proposal of the Polish
government to turn the 1959 Declaration on the Rights of the Child into a convention.

1.1.2. The Drafting of the CRC and Some of Its Controversial Issues

The Polish proposal for a convention on the rights of the child was presented at the 34™ session of
the UN Commission on Human Rights in March 1978. The responses to the proposal were anything
but enthusiastic. Very few respondents expressed doubts about the need for a separate treaty on
the fundamental rights of children, but concerns were raised regarding the proposed draft. For a
legally binding instrument, it did not deal with the whole range of rights, and was silent on matters of
implementation (Detrick 1992).

At its 35™ session, the UN Commission on Human Rights decided to establish an informal open-ended
working group to consider the question of a convention on the rights of the child. It goes beyond the
scope of this background paper to summarise the discussions, the proposed amendments and the
new draft articles that arose from the meetings of the Working Group, which began in 1979 and
continued well into 1989 (Detrick 1992). However, some general observations are necessary in order
to understand the drafting process:

a. The drafting process was very slow at the beginning, with few articles adopted. The main reason
was the political climate at the time due to tensions in East-West relations, often resulting
in purely political statements and negotiations by US and Soviet representatives. After Mikhail
GORBACHEYV took power in the USSR, the political climate changed significantly and, from 1985
onwards, good progress was made. The Working Group met only once a year for 1 week at
the end of January, prior to the session of the UN Commission on Human Rights. Calls were
increasingly made to complete the drafting in order for the CRC to be adopted in 1989, 10 years
after the International Year of the Child and 30 years after the adoption of the 1959 Declaration
on the Rights of the Child. This resulted in 2 meetings, each lasting 2 weeks, being held in 1988
(Cantwell 1992).

b.  The Working Group operated on the basis of consensus, meaning that all 53 representatives of
the Member States of the Working Group needed to agree on the proposed text.2 Small working
groups were often formed to produce a compromise text acceptable to all members of the
Working Group. In that regard, the chairperson of the Working Group, Adam LOPATKA, played
an important role, strengthened by the fact that he was the chairperson throughout the entire
drafting process.
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Although consensus was reached relatively easily for most of the articles, there were 4 highly
controversial issues:
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The definition of the child (Article 1): The upper age limit (18 years) was not the problem but
rather the question of whether the child was entitled to the protection of the CRC from birth or
from conception. This question was (and still is) related to the phrase found in the Preamble that
the child needs appropriate protection before as well as after birth, as repeated from the 1959
Declaration. The Working Group finally agreed not to reopen the debate on the moment at which
life begins and whether the CRC was applicable to the unborn child (Detrick 1992, 1999). Thus,
it can be argued that the CRC can neither be used to support nor prohibit abortion (Alston 1990;
Fox 1995; Sloth-Nielsen 1995).

The right to freedom of religion (Article 14): Draft Article 14 was taken from Article 18 of the
International Covenant on Civil and Political Rights (ICCPR) which states that freedom of religion
includes the freedom to have or adopt a religion of choice. During discussions on this draft
article, it was pointed out that under Islam a child does not have the right to choose another
religion; Article 18 of the ICCPR could only apply to adults. Finally, the proponents of retaining
the full right to freedom of religion as expressed in Article 18 of the ICCPR agreed to drop the
reference to choice (Detrick 1992).

Adoption (Article 21): The first draft of Article 21 stated: “the States parties (...) shall undertake
measures, where appropriate, to facilitate the process of adoption of the child”. The concern
discussed was the fact that adoption of a child is not possible under Islamic law. This discussion
led to a text that avoids any obligation to introduce adoption. Article 21, paragraph 1, expresses
this as follows: “States parties that recognize and/or permit the system of adoption shall ensure
(....)" (Detrick 1992).3

The protection of children in aémed conflict: At the time of drafting, the existing international
standard was that children below the age of 15 were not to be recruited or allowed to participate
directly in the hostilities (Article 77 of Protocol | and Article 4 of Protocol Il to the Geneva
Conventions of 12 August 1949). Many non-governmental organisations (NGOs) and governments
wanted to raise this standard to all children below the age of 18, at least concerning the direct
participation of a child in hostilities. After a rather intense discussion, the chairperson of the
Working Group concluded that consensus had not been reached on raising the age of 15, noting
that no delegation had argued for a lower age limit, which implied that there was consensus on
the age of 15. The discussion was closed accordingly (Detrick 1992). A number of delegations
were (very) unhappy with this result and considered reopening the debate and elevating it to the
UN Commission on Human Rights, or even the General Assembly. Delegations quickly realised
though that this could open the door for demands to reconsider other draft articles, jeopardising
the adoption of the CRC. This, however, explains why the CRC Committee devoted the Day of
General Discussion in 1993 to children and armed conflict. The important spin-off of this event
was the UN Study on Children and Armed Conflict (1996) and the adoption in 2000 of the
Optional Protocol to the Committee on the Rights of the Child on the Involvement of Children in
Armed Conflict (OPAC), which raised the age for recruitment and direct participation in hostilities
to 18.4



1.1.3. The CRC
1.1.3.1. Why is there a separate treaty on the human rights of children?

In 1966, the UN General Assembly adopted the ICCPR and the International Covenant on Economic,
Social and Cultural Rights (ICESCR)®. These 2 covenants entered into force in 1976 and are the core
international instruments on human rights. Together with the Universal Declaration of Human Rights
(UDHR),® they are often called the International Bill of Rights.” The human rights enshrined in these
documents are the rights of all human beings, and thus for all children. States Parties shall respect
and ensure to all individuals the rights recognised in these covenants without distinction of any kind
(ICCPR Art. 2, para. 1; see also ICESCR Art. 3). So why did we need a separate human rights treaty for
children? Did the covenants not adequately cover the rights of children and, if so, which rights were
missing?

With the submission of its proposal for a convention on the rights of the child, Poland did not present
any kind of assessment highlighting the shortcomings of the existing covenants nor present a solid
justification for its proposal. According to the records of its meetings, the Open-Ended Working Group
did not raise or discuss the question as to why a separate children’s rights treaty was necessary, with a
small exception. Some governments’ delegates questioned the need to reaffirm the fundamental rights
and freedoms in the CRC because they were already covered by existing human rights treaties. They
wanted to limit the convention to rights specific to children, although without identifying these rights.®
However, the drafting went beyond the initial, rather simple, idea (i.e., to turn the 1959 Declaration
into a convention) and resulted in a very comprehensive legal instrument: the CRC.

During the drafting years, and thereafter, various reasons were mentioned for having a separate treaty
on the human rights of children. For example:

a. The attention given to the position of children in the 2 covenants was limited to care and
protection.® During the debates, it became clear that the drafters of the covenants had, by no
means, considered that children might automatically be beneficiaries, alongside adults, of the
rights that the covenants contain. (e.g., Article 25 of the ICCPR provided “every citizen” the right
to vote). Most members of the Open-Ended Working Group were in favour of incorporating the
fundamental rights and freedoms in the CRC. This cemented even more firmly the human rights
foundation of the convention.°

b. A separate treaty obliges to take children’s rights more seriously,!! inter alia, by recognising
children’s inherent dignity and worth. The comprehensive nature of the CRC not only provides
children with the rights to be protected from all forms of violence and exploitation, but also with
rights that are critical for their health and harmonious development, and for the recognition of
their evolving capacities and participation in all decision-making processes relevant to them
regarding family, courts, schools, children’s institutions and their communities and societies. In
short, the CRC explicitly recognised the child as a rights holder, a perspective that is missing from
the other human rights covenants.

c. The drafting of the CRC also allowed for the introduction of innovations, specifically relevant to
children, such as the best interests of the child as a primary consideration (Art. 3), the right to
preserve their identity (Art. 8), the right to express their views (Art. 12), protection from narcotic
and psychotropic substances (Art. 33), the right to recovery and social reintegration (Art. 39) and
rights in the process of juvenile justice (Art. 40). The CRC also includes important child-centred
improvements in various areas, e.g., the need to take measures to abolish harmful practices
in health care (Art. 24) and, in education, the introduction of the rule that discipline should be
administered in a manner consistent with the child’s human dignity.*? The provisions of the CRC
can be categorised into 3 distinct categories: protection, provision and participation.
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Whatever the answers to the “why” question may be, the reality is that 196 States Parties have
committed themselves to the implementation of the separate treaty on the human rights of children,
and are obligated to respect, protect and fulfil these rights.'3

1.1.3.2. Ratifications and reservations

After the UN General Assembly unanimously adopted the CRC, it entered into force on 2 September
1990.%* Despite criticism that the CRC was drafted with the limited participation of developing
countries,*® which could have resulted in few ratifications by these countries, it is worth noting that out
of the first 20 countries to ratify the CRC, only 1 was a developed country (Sweden).*® By 5 September
1991, 33 African states, 16 countries in Asia, 27 in Latin America and 20 Western countries (Europe
and elsewhere) had ratified the CRC.*” The ratification continued thereafter with unprecedented
speed. Today, 196 countries have ratified the CRC, including 2 States that have the status of an
observing member of the UN: the Holy See and Palestine. The USA is the only country that has not yet
ratified the CRC.

States can make reservations at the time of ratification or accession. The reservations must be
compatible with the object and purpose of the CRC and can be withdrawn at any time (CRC Art.
51). Quite a number of States made reservations, varying from 33 to 64, depending on whether the
statements or declarations, not formally presented as reservations, were due to their content being
considered to be reservations. The CRC Committee has systematically recommended, with some
success, that States Parties withdraw their reservations. A total of 6 States have withdrawn their
rather general reservations (e.g., Pakistan’s reservation regarding “provisions of the Convention shall
be interpreted in the light of the principles of Islamic law and values” was withdrawn in July 1997) and
23 States Parties have withdrawn specific reservations.®

1.1.4. The CRC: Structure, Content and Some Critical Notes
1.1.4.1. General

The CRC consists of 3 sections: Section | contains the substantive articles (Arts. 1-41), Section I
consists of provisions relating to the reporting and monitoring of the implementation of the CRC by the
CRC Committee (Arts. 42-45) and Section Ill concerns the ratification of the CRC, reservations and
amendments of the CRC. The substantive articles do not have a simple structure (e.g., one section
concerning civil and political rights and another pertaining to economic, social and cultural rights). The
order in which the articles appear is, to a large degree, influenced by the revised Polish proposal for
the CRC that became the working document in the drafting process.

1.1.4.2. Clustering of CRC provisions

The CRC Committee clustered the articles of the CRC for the purpose of facilitating the reporting on
the implementation by States Parties. A total of 8 clusters were established: 1) general measures of
implementation; 2) the definition of the child; 3) general principles; 4) civil rights and freedoms; 5)
family environment and alternative care; 6) basic health and welfare; 7) education, leisure and cultural
activities; and 8) special protection measures (CRC Committee 1991, 1994; Vudkovié Sahovié et al.
2012).

This clustering reflects, to a certain degree, the comprehensive nature of the CRC and the
interdependence of the rights. The reporting guidelines have been reviewed over the years, and the
most recent one on periodic reporting (2015) indicated development. The review included 3 new
clusters: one on violence against children and 2 on the follow-up to the Optional Protocols to the CRC
(CRC Committee 2015). These clusters are also used to structure the country-specific Concluding
Observations issued after meeting with the States Parties. The clustering facilitates their efficient use
because it allows the reader to quickly find recommendations of the CRC Committee in her or his area
of interest (e.g., health and welfare or special protection).
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1.1.4.3. General principles of the CRC

Perhaps the most important decision of the CRC Committee was to qualify 4 provisions of the CRC
as General Principles: Article 2 on non-discrimination; Article 3, paragraph 1, on the best interests
of the child as a primary consideration in all actions concerning children; Article 6 on the inherent
right to life and the right to survival and development; and Article 12 on the right to express views
and have them taken into account (Doek 2007; CRC Committee 2009). In making this decision, the
CRC Committee was criticised for using the word “principles” because it undermines the concept of
rights and misrepresents each State’s legal obligation. Furthermore, it was initially unclear what the
Committee meant by the qualification and why these 4 provisions were included as opposed to others,
e.g., Article 4 (Abramson 2008; Hanson and Lundy 2017).

However, over the course of time, it became clear that the CRC Committee is of the view that the
General Principles should be taken into account when implementing the other articles of the CRC.
However, when examining the implementation of the other articles, a systematic assessment of the
impact of the General Principles is lacking, excluding the assessment of the General Principles in the
General Comments (Doek 2015). In order to provide guidance to the States Parties and others in the
implementation of the CRC, the CRC Committee issued General Comments on Article 12 and Article 3,
paragraph 1 (CRC Committee 2009, 2013).

1.1.4.4. Recognition of the position of parents

An important element of the CRC is the recognition of the responsibilities, rights and duties of parents.
This is important because it acknowledges that the child is not an isolated individual, but part of a
family and that States Parties have the obligation to provide all parents with appropriate assistance in
the performance of their child-rearing responsibilities “for the purpose of guaranteeing and promoting
the rights set forth in the present Convention” (CRC Art. 18, para. 2). It underscores the key role
that parents play in the realisation of the rights of the child. This is confirmed in Article 5 of the
CRC: “States Parties shall respect the responsibilities, rights and duties of parents [...] to provide,
in @ manner consistent with the evolving capacities of the child, appropriate direction and guidance
in the exercise by the child of the rights recognized in the present Convention” (Lansdown 2005).
Furthermore, parents have the primary responsibility to secure, within their abilities and financial
capacities, the living conditions necessary for the child’s development. States Parties also have the
obligation to assist parents with this responsibility and, when needed, provide material assistance,
particularly nutrition, clothing and housing (CRC Art. 27; see also CRC Committee 2017). From these
provisions, it is clear that there is a kind of triangle - the child, the parent(s) and the State - with an
ongoing challenge to balance the interests of all three (Seymour 2005; Tobin 2005).

It goes without saying that the exercise of these rights and duties will not always be fully practised
and realised. Articles 19, 32 and 36 state that the child should not be subject to physical or mental
abuse or other forms of maltreatment, neglect or exploitation. If that is the case, the State should take
appropriate action to protect the rights of the child (see, for instance, Articles 9 and 19 of the CRC).*®
However, it can be considered a serious shortcoming of the CRC that it does not contain specific
provisions to ensure that child protection proceedings are conducted in a manner that guarantees
the rights of the child and his or her parent(s). The State can interfere with family life and privacy, and
the child and the parents should have the right to legal or other assistance and the right to have the
decision reviewed by a higher authority or judicial body, for example. The rules of the CRC are limited
to the right of the child to have an opportunity to participate and make their views known (Art. 9, para.
2, and Art. 12, para. 2).

In light of Articles 5, 18 and 27 of the CRC, it is incomprehensible that the opponents of US ratification

of the CRC portray the CRC as anti-parent and as a treaty that will undermine the role of parents in
raising their children (Guggenheim 2005; Todres 2006; Freeman 2007).
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1.1.4.5. The evolving capacities of the child

Another important feature of the CRC is the recognition of the potential and growing autonomy of the
child. This is reflected in the concept of evolving capacities (CRC Art. 5) and in the rule that due weight
must be given to the views of the child in accordance with her or his age and maturity (CRC Art. 12). This
recognition is not free from problems, to say the least. Questions arise as to how much weight should
be given to the views of the child, not only in court proceedings but also in the family, at school, in the
provision of health care and in children’s institutions. Adults have to answer this question and a certain
degree of paternalism may play a role. But the concepts of maturity and evolving capacities imply that,
in general, the views of older children (adolescents) are given more weight, to the point that their views
can be decisive. However, it is unavoidable that the weight given depends on the assessment of the
child’s maturity, which is ultimately made by an adult. This may lead to very different decisions (e.g., in
court proceedings or regarding health treatment). In that regard, following the views of the child may
result in a decision that is contrary to the child’s best interests. We may have to protect the child from
an irrational decision that would harm the development of the child (Freeman 2011).

Despite the questions that can be raised, the recognition of the child’s potential and growing autonomy
has been an important factor in the development of what is called “the right to participation” (Cantwell
2011). This right can be seen as the result of not only Article 12 but also Articles 13 to 16 of the CRC.
The right of the child to express their views implies an active participation in the decision-making
processes in all kinds of settings, including the family, at school, in the provision of health care, in court
and in the community and/or society (CRC Committee 2009; Parkes 2013). In the field of children’s
rights, the participation of children garners a lot of attention and is often seen as a key element in the
recognition of the child as a rights holder and agent of social change.?°

1.1.4.6. Cultural sensitivity of the CRC

Finally, and in relation to criticism that the CRC is largely influenced by Western culture, Alston asserts:
“In cultural terms, the Convention, while by no means perfect, is probably more sensitive to different
approaches and perspectives than most of the principal human rights treaties adopted earlier” (Alston
1990). But culture can never be a justification for not implementing the basic human rights of children
(or of others), such as the right to a name, the right to alternative care as well as the right to protection
from all forms of violence and exploitation, including child marriage and female genital mutilation.

Nevertheless, the CRC provides room for interpretation and implementation with respect to cultural,
or other, diversity. For instance, the word “appropriate”, which is used 48 times in the treaty, is a
key provider of space for accommodating cultural, and other types of, diversity because it requires
consideration of what would be suitable in a given cultural context (Arts 2014). It means that the CRC
Committee cannot prescribe in detail the measures that each State Party will find appropriate to ensure
effective implementation of the CRC (CRC Committee 2003). In General Comment No. 11 (2009), the
CRC Committee observed that States Parties are invited to come up with contextual interpretation
and stipulates that consultation with indigenous communities is required when determining how the
best interests of indigenous children can be decided in a culturally sensitive manner (CRC Committee
2009).

1.1.5. The Optional Protocols to the CRC

The CRC is the only human rights treaty with 3 Optional Protocols. 2 are of a substantive nature
and one provides for the possibility to file complaints about violations of the rights of the child.
The 2 substantive Optional Protocols were adopted by the UN General Assembly in May 2000 (A/
RES/54/263 of 25 May 2000). The third one was adopted in December 2011 (Resolution of the UN
General Assembly A/RES/66/138 of 19 December 2011).
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The first Optional Protocol - the Optional Protocol to the Convention on the Rights of the Child on the
Involvement of Children in Armed Conflict - raises the very low standard for prohibiting the recruitment
of children and the direct participation of children in hostilities. The new standards ensure that no child
directly participates in hostilities (Art. 1) and that no child shall be compulsorily recruited into armed
forces (Art. 2). Voluntary recruitment is however possible for children aged 16 and above with specific
safeguards (Art. 3). States Parties shall take all feasible measures to prevent the recruitment and use
of children by armed groups (Art. 4). OPAC entered into force on 12 February 2002, in accordance
with Article 10, and is currently ratified by 168 States. This Optional Protocol was the direct result of
the Day of General Discussion organised in 1993 by the CRC Committee and the ensuing UN study on
children and armed conflict led by Graga MACHEL. Important elements of the implementation of OPAC
are the appointment by the UN Secretary General of a Special Representative on Children and Armed
Conflict and the involvement of the Security Council, which takes action, if necessary, on the basis of
reports by the Special Representative. Children and armed conflict is the only children’s rights matter
that is a permanent item on the agenda of the Security Council.?*

The second Optional Protocol - the Optional Protocol to the Convention on the Rights of the Child
on the Sale of Children, Child Prostitution and Child Pornography (OPSC) - was, to a large degree,
the result of the first World Congress on Commercial Sexual Exploitation of Children (CSEC) held in
1996 in Stockholm; the second was held in Yokohama in 2001 and the third in Rio de Janeiro in
2008.22 OPSC entered into force on 18 January 2002, in accordance with Article 14, and is currently
ratified by 175 states. It can be seen as an elaboration of Articles 34 and 35 of the CRC. Among
others, it defines “sale of children”, “child prostitution” and “child pornography” (Art. 2)*® and requires
States Parties to criminalise various acts of sexual exploitation as specified in Article 3. Furthermore,
States Parties should establish extraterritorial jurisdiction (Art. 4), special rules for extradition (Art. 5)
and rules for the protection of child victims when involved as witnesses or otherwise in criminal law
proceedings (Art. 8).2* One of the developments in the implementation of the OPSC is the emergence
of new terms, such as “transactional sex”, “sexting”, “grooming” and “sexual extortion of children”,
and changes in the use of traditional terms like “child prostitution” and “child pornography” (Greijer
and Doek 2016; Hessick 2016). The Special Rapporteur on the Sale of Children, Child Prostitution
and Child Pornography, appointed by the UN Commission on Human Rights in 1991 and confirmed in
2008 by the Human Rights Council (HRC), plays an important role in the implementation of the OPSC.%®

In addition, NGOs play a very active role in the implementation of both the first and second Optional
Protocols. For example, Child Soldiers International (formerly the Coalition to Stop the Use of Child
Soldiers) and others advocate the OPAC, while End Child Prostitution and Trafficking International
(ECPAT) and others are instrumental in promoting, supporting and following up on the OPSC.

The third Optional Protocol - the Optional Protocol to the Convention of the Rights of the Child on a
Communications Procedure (OPCP) - was adopted by the UN General Assembly in 2011 (UN General
Assembly Resolution A/RES/66/138 of 19 December 2011). OPCP entered into force on 8 March
2014, in accordance with Article 18, paragraph 1, and is currently ratified by 42 States. This Optional
Protocol provides children in countries that have ratified it with the right to file a complaint with the
CRC Committee about violations of their rights. This can be done on behalf of the child or by herself
or himself and the complaint should meet certain requirements in order to be admissible.?® The CRC
Committee issued rules of procedure under OPCP (CRC Committee 2013).

1.1.6. The CRC Committee
The CRC Committee is the most important international body for monitoring the implementation of

the CRC. Therefore, some core information about the mandate, composition and activities of this
Committee is appropriate (Vuékovié Sahovi¢ et al. 2012).
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The CRC Committee was established for the purpose of examining the progress made by States Parties
in achieving the realisation of their obligations undertaken in the CRC (Art. 40, para. 1). In order to
make that examination possible, States Parties have to submit regular reports to the CRC Committee.
The CRC Committee has, from the start of its activities in 1992, invited and encouraged specialised
UN agencies, such as the United Nations International Children’s Emergency Fund (UNICEF), the Office
of the United Nations High Commissioner on Refugees (UNHCR), the International Labour Organization
(ILO) and the World Health Organization (WHO), national and international NGOs, children and others
to submit reports on the implementation of the CRC in various countries. These reports are usually
called alternative or supplementary reports and are important sources of information.

The Committee invites NGOs, UN agencies and children who have submitted reports to discuss
them in so-called pre-sessional meetings, which take place about 6 months before a meeting with a
delegation of the States Party concerned. This is a question-and-answer session behind closed doors.
If children are present, the CRC Committee has a separate meeting with them. It should be noted
that the participation of children in the monitoring process is limited and measures should be taken
to improve this (Doek 2011). After this pre-sessional meeting, the CRC Committee sends a list of
issues to the States Party concerned, requesting further information, to which the States Party should
respond well before the meeting with the Committee.

On the basis of these reports and other information available to the CRC Committee, such as reports
of special rapporteurs, Concluding Observations of other human rights treaty bodies and the results
of the Universal Periodic Review (UPR) conducted by the Human Rights Council, the Committee invites
the States Party for a dialogue in a public meeting. After 6 hours of questions and answers, the CRC
Committee issues Concluding Observations. In this document, the Committee acknowledges, often
with appreciation, the progress made via the various legislative measures, policies and programmes
that the States Party has undertaken and presents its concerns on the lack of or insufficient
implementation of specific articles of the CRC followed by rather concrete recommendations for
further actions that should be taken.

The CRC Committee also examines the progress made by States Parties in regard to the Optional
Protocols (OPAC and OPSC), using the same method that is used for monitoring the CRC. The initial
reports on the implementation of the Optional Protocols are subject to a separate examination and the
subsequent periodic reports are included in the States Party’s report on the CRC (OPAC Art. 8; OPSC
Art. 12). With a view to assist the States Parties in following the CRC and the Optional Protocols, the
Committee has produced guidelines on how issues should be reported (not per article but per cluster)
and what is expected in terms of content.?”

It is obvious that monitoring the implementation of the CRC in 196 countries, and of OPAC and OPSC in
168 and 175 countries respectively, creates an immense workload for the CRC Committee. Problems
that have to be addressed include instances of late or non-reporting and the backlog in processing the
reports of the States Parties. In 2005, the CRC Committee decided to work with 2 chambers in order
to increase the number of reports it could deal with per session and to reduce the backlog. Since then,
the Committee has worked with 2 chambers from time to time and currently one session per year
is a 2-chamber session.?® Most recently, the CRC Committee has started to implement a simplified
reporting procedure (SRP). The core of this procedure is that the current 3 steps (Report, List of Issues,
Responses) will be reduced to 2. The CRC Committee will send the States Party a List of Issues Prior
to Reporting (LOIPR). The States Party will then prepare its report, which is limited to addressing the
List of Issues. That report will become the document that is discussed in the public meeting with the
States Party. This SRP will be followed by the States Parties that have agreed to this procedure (UN
General Assembly 2012).
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The CRC Committee is composed of 18 members elected by the States Parties. Every 2 years, an
election takes place for 9 vacancies. Each States Party can nominate a candidate, who must be a
national of that State, for these elections. Candidates have to be experts of high moral standing and
with recognised competence in the field covered by the CRC. Members serve for a period of 4 years
and can be re-elected if renominated (CRC Art. 43, paras. 2-6). When voting, States Parties should
give consideration to equitable geographical distribution as well as to principal legal systems (CRC
Art. 43, para. 2). The members are expected to attend the sessions of the CRC Committee in Geneva.
There are 3 sessions per year, each lasting 4 weeks. The remuneration for this quite demanding work
has been set by the UN General Assembly at US$1 per year (Art. 43, para. 12). There is no employment
compensation for the member for the 12 weeks that he or she dedicates to the work of the Committee.
This, unfortunately, hinders the eligibility of many individuals with excellent competence in the field of
children’s rights.

In addition to the examination of the progress made, usually called monitoring, the CRC Committee
regularly issues General Comments.?® These documents provide States Parties and other actors in
the field of children’s rights with information on the interpretation and implementation of one or more
articles of the CRC. Some General Comments deal with a specific article, e.g., No. 1 on Article 29; No.
12 on Article 12; No. 13 on Article 19; No. 14 on Article 3, paragraph 1; and No. 15 on Article 24.
Others are of a thematic nature, e.g., No. 3 on HIV/AIDS and the rights of the child, No. 4 on adolescent
health and development in the context of the CRC, No.7 on implementing child rights in early childhood
and No. 11 on indigenous children and their rights under the CRC. Also, for the first time in the history
of human rights treaty bodies, a Joint General Comment was issued by the CRC Committee and the
Committee on the Elimination of Discrimination against Women (CEDAW) in 2014 (CEDAW and CRC
Committee 2014). General Comments are non-binding documents but, given the fact that they are
issued by a body that is elected by States Parties, the interpretations and recommendations should be
taken into account when developing and implementing laws, policies and programmes.

The CRC Committee also organises regular Days of General Discussion. Participation is possible for
all States Parties and other actors in the field of children’s rights (no fee is charged). These days are
meant as an opportunity for the CRC Committee to engage all stakeholders in the field of children’s
rights in discussions on important issues related to the implementation of the CRC. The outcomes
provide further guidance in that regard and are sometimes the basis for a General Comment. They
have twice resulted in a recommendation to the General Assembly to request the Secretary-General
to undertake on its behalf studies on specific issues related to the rights of the child (CRC Art. 45
(c)): first, the 1993 Day of General Discussion led to the recommendation to undertake a study on
children and armed conflict and the drafting and adoption of OPAC (see also above); second, the
Days of Discussion in 2000 and 2001 led to the recommendation to undertake a study on violence
against children. This study, led by Paulo PINHEIRO, produced a report in 2006 with many overarching
elements and established specific recommendations (regarding family, school institutions, the
workplace and the community) that remain on the agenda for national and international efforts to
prevent and end all forms of violence against children (Pinheiro 2006). An important part of these
efforts is the international campaign to introduce a comprehensive prohibition by law of all forms of
corporal punishment.®® In May 2009, the UN Secretary-General appointed a Special Representative on
Violence against Children to promote the implementation of the recommendations made in the report
of the UN study.

Finally, since March 2014, the CRC Committee has been charged with receiving and considering
complaints from children about violations of their rights under OPCP (see above). Although the number
of cases has been limited so far, it can be expected that such claims will further increase the workload
of the Committee.
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We may conclude that the CRC Committee is playing an active leadership role in monitoring the
implementation of the CRC and providing important guidance, not only via its country-specific
Concluding Observations but also via its General Comments. However, the Committee continues to face
many challenges (Vuckovié Sahovié et al. 2012): late or non-reporting by States Parties; the backlog
in the examination of reports on the CRC, OPAC and OPSC, addressed by holding occasional sessions
in which 2 chambers deal with reports; the very limited participation of children in the reporting and
monitoring process; and the lack of sufficient follow-up to the Concluding Observations (Doek 2011).

1.1.7. The CRC Committee’s Interaction with other International Organisations and
Stakeholders

The CRC Committee is part of the wider world of human and humanitarian international law. It
interacts with the other human rights treaty bodies, in particular through the regular meetings with
the chairpersons of these bodies. These meetings provide the opportunity to exchange experiences
in relation to the monitoring of human rights treaties and discuss the possible improvements and
harmonisation of their working methods. The CRC Committee has used this interaction to establish
cooperation with other treaty bodies in order to develop and adopt General Comments. So far, this
cooperation has resulted in the previously mentioned Joint General Comment with CEDAW on Harmful
Practices and the Joint General Comment with the UN Committee on the Protection of the Rights of All
Migrant Workers and Members of Their Families on the rights of children in the context of migration.

The Committee also interacts with specialised UN agencies such as UNHCR, e.g., in the development
of General Comment No. 6 (2005) on Treatment of Unaccompanied and Separated Children Outside
their Country of Origin; WHO, e.g., on the development of General Comment No. 4 (2003) on Adolescent
Health and Development in the context of the CRC; and the Office of the High Commissioner for
Human Rights (OHCHR), e.g., in the development of General Comment No. 2 (2002) on The Role
of Independent National Human Rights Institutions in the Promotion and Protection of the Rights
of the Child. These agencies, including ILO and the United Nations Educational, Scientific and
Cultural Organization (UNESCO), submit, when appropriate, country-specific reports in the context of
the monitoring activities of the Committee (see Article 45 of the CRC for the role of specialised UN
agencies). The key role of UNICEF is acknowledged by the fact that it is the only specialised UN agency
to be explicitly mentioned in Article 45 of the CRC. There is no other human rights provision in which a
specialised UN agency is explicitly mentioned.

The CRC Committee has regular meetings with UNICEF representatives to discuss and improve
cooperation, wherever possible. UNICEF has a representative in Geneva who attends all sessions
of the Committee. The role of UNICEF in monitoring the CRC is of extraordinary importance. First, all
UNICEF country offices submit supplementary reports to the CRC Committee regarding its monitoring
work. These supplementary reports not only provide valuable information on the implementation of
the CRC in the country, but also identify progress and shortcomings, with recommendations on how to
address these shortcomings. Second, each UNICEF country office takes the recommendations made
by the CRC Committee in the Concluding Observations very seriously. The country office follows up
many of these recommendations, inter alia, by taking them into account when discussing the next
country programme with the government. Using the recommendations of the Committee, UNICEF
country offices have significantly contributed to law reform and the development of programmes and
policies for the realisation of the rights of the child, inter alia, in the areas of health care, education
and protection.

The CRC Committee has no formal working relation with the HRC but takes into account the annual
resolution of the HRC on the rights of the child and the country-specific outcome of the UPR, e.g.,
by referring to and/or supporting recommendations made in the context of the UPR. Finally, the
Committee has a well-established link with the UN General Assembly. It is the only human rights treaty
body with a standing invitation from the Third Committee of the UN General Assembly to report on the
activities of the Committee once a year.
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The CRC Committee also interacts with other (non-state) stakeholders, such as NGOs, universities,
professional associations (e.g., social work, psychology, medicine, etc.) and individuals, including
children. An example of this can be found in the drafting process of General Comments. Before
publishing General Comments, the CRC Committee undertakes consultations with relevant
stakeholders and receives submissions and responses to draft General Comments. For example, in
the drafting process of General Comment No. 16 (2013) on State obligations regarding the impact of
the business sector on children’s rights, the CRC Committee conducted consultations and received
responses from business associations and trade unions (Gerber et al. 2013).

1.1.8. The Impact of the CRC at Regional and National Levels

There is no comprehensive and/or comparative global overview of the impact of the CRC at the
national level. Yet the impact of the CRC at the national level is reflected in the country-specific
Concluding Observations issued by the CRC Committee. In addition, some comparative studies have
been done on the issue, e.g., in 2007 a comparative study was carried out on law reform and the
implementation of the CRC in 52 countries from around the world. This particular study concluded,
among others, that nearly all of the countries had made substantial changes in their legislation to
better protect the rights of children.3* A different study on harmonising laws in 19 countries in Eastern
and Southern Africa found that a complex patchwork of existing legislation poses a significant barrier
for the harmonisation of laws with the provisions of the CRC. However, it also found that 13 of the 19
countries had established children’s courts to deal with children in conflict with the penal law.3? Recent
literature has also extensively reviewed and analysed the impact of the CRC in relation to various
regional and national contexts, and noted its impact on legislation, policy design, legal procedures,
jurisprudence and more (see Liefaard and Doek (eds) 2014; Liefaard and Sloth-Nielsen (eds) 2017).

An assessment of the impact of the CRC at the regional level is equally difficult. The following section
will briefly present developments in Africa and the Americas. A focused review of the developments in
Europe and Asia will be presented in the next part of this chapter.

1.1.8.1. Africa

From the perspective of children’s rights, Africa is a very special region. Not only because this continent
faces many challenges in the implementation of the rights of the child due to natural and manmade
disasters, but also because it is the only region in the world with its own comprehensive children’s
rights treaty: the African Charter on the Rights and Welfare of the Child (ACRWC). ACRWC was adopted
in July 1990 and entered into force on 29 November 1999. The Charter complements the CRC and
addresses a number of issues missing from the CRC and specific to Africa. In that sense, the ACRWC
goes further than the CRC in some areas. For instance, the situation of children living under apartheid
is dealt with in Article 26 and protection against harmful practice is more concretely dealt with in Article
21 (including the prohibition of child marriage and setting the minimum age for marriage at 18 for boys
and girls). Explicit attention is given to the responsibility of the child (Art. 31). The Charter prohibits all
forms of recruitment or use of children (defined as persons below the age of 18 without the exception
in Article 1 of the CRC) in armed conflict (Art. 22); in the rule for the protection of refugees, it includes
internally displaced children (Art. 23); children who become pregnant shall have an opportunity to
continue their education (Art. 11, para. 6); it also provides special protection for children of imprisoned
mothers (Art. 30). The implementation of ACRWC is monitored by a committee of 11 experts, elected
by the States Parties (currently 45), and has the mandate to receive and consider complaints about
violations of the rights enshrined in the Charter (Sloth-Nielsen 2008; Viljoen 2012). A good source
of information on the implementation of the CRC and the ACRWC are the reports of the African Child
Policy Forum. These reports provide the only systematic regional analytical assessment of the progress
made and the remaining challenges, with an interesting ranking of African countries.??
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1.1.8.2. The Americas

The American Convention on Human Rights (also known as the Pact of San José) contains only one
specific provision (Art. 19) on the rights of the child, stating that every minor child has the right to
measures of protection required by his condition as a minor. However, all rights contained in that
Convention are, in principle, applicable to children. The Additional Protocol to the American Convention
on Human Rights in the Area of Economic, Social and Cultural Rights (also known as the Protocol of
San Salvador) contains a more elaborated Article 16 and includes the right to free and compulsory
education, at least at primary level. The Convention also established the Inter-American Commission
and the Inter-American Court on Human Rights. These 2 bodies have played, and continue to play,
an important role in promoting and enforcing the rights of the child. One of the members of the Inter-
American Commission is the Rapporteur on the Rights of the Child and conducts country visits to
assess the implementation of the rights of the child and issues thematic reports. In its judgment, the
Inter-American Court recognises the CRC as an important leading document and makes references to
the General Comments of the CRC Committee and its country-specific Concluding Observations (Feria-
Tinta 2015).

1.2. Children’s Rights at the Regional Level: Europe
1.2.1. Children’s Rights in Europe from a Regional Perspective

Europe has a developed regional human rights system, with various actors that are relevant in the field
of children’s rights, and the implementation of the CRC at the regional level. Focusing on European
children’s rights, this part will review the role of the European Union (EU) and the Council of Europe
(CoE), explore the main legal instruments relevant for children in Europe and their developments, and
consider the role of the European courts in enforcing and safeguarding the rights of children. This part
will also note other non-state stakeholders involved in children’s rights at the regional level, focusing
on the European Network of Ombudspersons for Children (ENOC) as an example.

The issue of children’s rights features prominently in Europe. The CRC has been ratified by all countries
in Europe, and a majority of European countries have also ratified its Optional Protocols: OPAC, OPSC
and OPIC.3* The fact that all EU and CoE Member States are party to the CRC “gives the convention
important standing at the European level”.®> While neither the EU nor the CoE is party to the CRC (as
the CRC can only be ratified by States), the obligations of European States Parties to the CRC influence
the development and application of children’s rights in/by European institutions: the provisions and
general principles of the CRC have been incorporated in binding and non-binding legal instruments,
including case law, thus making the CRC the “touchstone for the development of European children’s
rights law”.3¢

1.2.2. European Regional Institutions and Children’s Rights: The EU and the Council
of Europe

1.2.2.1. The EU

The EU is a political and economic union comprising 28 Member States. The EU establishes an internal
market within Europe, ensuring the free movement of people, goods, services and capital within, and
enacts legislation and policies in relation to trade, justice, regional development and other areas.

At the policy level, the promotion of children’s rights has been addressed as part of a coordinated EU
agenda. In 2006, the European Commission adopted its first action plan on children’s rights in the
communication “Towards an EU Strategy on the Rights of the Child”.%” The communication called for
the development of a comprehensive EU strategy to promote and safeguard the rights of children
in the EU’s internal and external policies, and to support Member States in doing so. The strategy’s
objectives are, among others, to mainstream children’s rights in EU external and internal actions,
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enhance capacity and expertise on children’s rights issues, identify priorities for future EU action and
establish coordination and consultation mechanisms.8 The strategy explicitly refers to the CRC and its
Optional Protocols, and establishes children’s rights as a priority for the EU.3°

The EU has continued publishing communications relating to children’s rights in its internal and
external actions. In 2007, the Council of the European Union adopted the “EU Guidelines for the
Promotion and Protection of the Rights of the Child”*° and, in 2017, the revised EU guidelines were
adopted.** In 2008, the European Commission adopted another communication entitled “A Special
Place for Children in EU External Action”. The communication aims to promote and mainstream the
right of children in the EU’s external policies, i.e., with non-EU Member States.*?In 2011, the European
Commission adopted “An EU Agenda for the Rights of the Child”, which sets out priorities and actions
for the development and implementation of children’s rights in law and policy in EU Member States,
such as adopting relevant legislation, supporting training, etc.*® The agenda also stated that the CRC
should guide the EU in its policies and actions relating to children.** The “EU Action Plan on Human
Rights and Democracy (2015-2019)" also contains several actions relating to children.*®

It is also worth mentioning that, in 2014, the European Parliament passed the European Parliament
Resolution on the 25" anniversary of the UN Convention on the Rights of the Child.*® The resolution
stated that “children’s rights are at the heart of EU policies” and called for “full implementation in
policy and in practice” of the CRC by Member States.*” While the resolution and communications are
not legally binding, they reflect the EU’s rights-based approach to children’s rights, and establish a
blueprint for the EU in relation to children that is underpinned by the CRC.*®

Relating to legislation, the entry into force of the Treaty of Lisbon*® has made important institutional,
procedural and constitutional changes in the EU, and has enhanced its competence in relation to
issues impacting children.>° Whereas in the past, children’s rights were only addressed in a “piecemeal
fashion”, they have now become embedded in a structured and coordinated fashion in EU legislation
and policymaking.5* After the Treaty of Lisbon came into force, the Charter of Fundamental Rights
of the European Union gained the “same legal status as the EU treaties” and obliges the EU and
its Member States to safeguard the rights enshrined in the Charter when implementing EU law.52
The Charter contains the first reference to children’s rights at the EU constitutional level. It anchors
important children’s rights, such as the right to protection and care, to express views freely, to have
children’s best interests taken as “primary consideration” in all actions relating to them and to
maintain contact with both parents (Art. 24). It also specifically prohibits child labour (Art. 32) and
anchors general human rights, with particular importance for children (i.e., Article 13 on the right to
education).®® These provisions are inspired by the CRC and the European Convention on Human Rights
(ECHR).> Initially, the Charter was merely a declaration of fundamental rights and principles and did
not have any binding force. As a consequence of the Lisbon Treaty coming into force in 2009, the
provisions became more visible and legally binding for the EU and its Member States. When failing
to comply with the standards of the Charter, Member States and EU institutions can directly be held
accountable.®® Still, the Charter is limited in its application as it relates only to matters arising under
EU law (Art. 51(1)).

The EU has also enacted several legislative measures (e.g., directives and regulations) in relation to
children. These include, among others, Directive 2011/93/EU on combatting sexual abuse and sexual
exploitation of children, and child pornography; Directive 2016/800 on procedural safeguards for
children who are suspects or accused persons in criminal proceedings; and Directive 2012/29/EU
on minimum standards on the rights, support and protection of victims of crime, which also relates to
child victims. The EU is also competent to legislate in other matters that can impact children, such as
asylum and migration.®® In addition, the EU Fundamental Rights Agency (FRA) provides expert advice
to EU institutions and Member States on issues involving children. One of its main themes of work
concerns the rights of the child, and it publishes reports on immigration and detention of children,
child-friendly justice, children deprived of parental care and European law relating to children.5”
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The Court of Justice of the European Union (CJEU), established in 1952, is the highest court in
matters relating to EU law. The CJEU interprets EU law to ensure its uniform application across EU
Member States and it also settles legal disputes between national governments and EU institutions.
With regard to children’s rights, the CJEU has mainly reviewed preliminary references, procedures in
which a national court or tribunal approaches the CJEU with a question of interpretation of primary or
secondary EU law that is relevant to a pending case at the national level.>® The CJEU has delivered most
of its judgments concerning children’s rights in the context of free movement and EU citizenship.5®
Regarding its interaction with the CRC, the CJEU has directly referred to the CRC (Art. 17) to determine
the interpretation of EU law.®° In addition, the CJEU has also referred to the general principles of
children’s rights in its decisions (e.g., the best interests of the child, the right to be heard), specifically
in relation to cross-border child abduction cases.®* It should be noted that, until recent years, the CJEU
had only adjudicated a few children’s rights cases, but with the adoption of more explicit legislative
measures pertaining to children’s rights and a more prominent children’s rights agenda, it is likely that
children’s rights will feature more prominently in future decisions of the court.5?

1.2.2.2. The CoE

Established in 1949, the CoE is an international organisation that aims to uphold human rights,
democracy and rule of law in Europe.®® It has 47 Member States in Europe (and beyond), including all
the Member States of the EU.

The primary instrument of the CoE is the ECHR. The ECHR address issues that are of particular
importance for children, such as prohibition of torture, inhuman or degrading treatment (Art. 3),
deprivation of liberty (Art. 5(1)(d), fair trial (Art. 6), respect for private and family life (Art. 8) and
education (Art. 2, Prot. 1). The European Court of Human Rights (ECtHR) enforces the ECHR, and is
the competent body to interpret and apply the ECHR and its protocols.®* The ECtHR has developed a
large body of case law dealing with children’s rights, covering issues such as adoption, child abuse
and neglect, child protection, juvenile justice, migration and asylum, health, education and more.%®
While the ECtHR has been known to refer to and incorporate the CRC in its case law, it “does not
systematically attach decisive weight to it”.® There is also criticism that some of the ECHR provisions
are taken from a parental perspective (i.e., Art. 8), and that the approach of the ECtHR can vary from
that of the CRC and the CRC Committee in certain matters.®’

The CoE’s other main human rights treaty is the European Social Charter (ESC). The ESC entered into
force in 1965, and was revised in 1996 ((R)ESC). It provides protection of social rights at the European
level, and includes provisions that are of particular importance to children. These include the right
of children to “special protection against the physical and moral hazards”, particularly in the context
of employment (Art. 7) and the right to appropriate social, legal and economic protection, including
care and education, and protection from negligence, violence and exploitation (Art. 17(1)-(2)). The
implementation of the (R)ESC is overseen by the European Committee on Social Rights (ECSR). The
Committee comprises 15 independent experts who are elected by the CoE Committee of Ministers.
It monitors the compliance of national law and practices with the (R)ESC under 2 complementary
mechanisms.®®

The first mechanism is a reporting system (Part V) that requires contracting States to regularly submit
a report on the implementation of the charter in law and practice. The report is then examined by the
ECSR who publishes its findings as “conclusions”.®® The second mechanism is a collective complaint
procedure on alleged non-implementation of the (R)ESC in the contracting States. The procedure
was introduced by the Additional Protocol to the European Social Charter Providing for a System
of Collective Complaints (1995) which, to date, has been signed and/or ratified by 23 States. The
mechanism enables certain actors (social partners and NGOs) to directly lodge a complaint before
the ECSR.® ESCR decisions are binding, and require the State, in instances when a violation is found,
to take measures to remedy the situation. This mechanism was established in order to increase the
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effectiveness of the charter and enhance its implementation in practice. Some of the ECSR’s decisions
have concerned the violation of children’s rights on various issues, including economic exploitation of
children, the physical integrity of children, health rights of migrant children, access to education for
children with disabilities, etc.”*

The CoE has also drafted conventions and treaties that address issues impacting the rights of children.
These include, among others:

1. The European Convention on the Exercise of Children’s Rights (1996). The Convention is
particularly guided by Article 4 of the CRC which requires States Parties to undertake appropriate
legislative, administrative and other measures to implement the rights enshrined in the CRC. The
European Convention establishes procedural measures to safeguard the rights of children, such
as the right of the child to be informed and express views in proceedings (Art. 3) and the duty of
judicial authorities to act speedily in cases involving children (Art. 7).

2. The Council of Europe Convention on the Protection of Children against Sexual Exploitation
and Sexual Abuse (Lanzarote Convention) (2007). The Convention aims to prevent and combat
child sexual exploitation and abuse, protect the rights of child victims and promote national and
international cooperation in that regard. It requires States to take necessary legislative or other
measures to prevent “all forms of sexual exploitation and sexual abuse of children and to protect
children” (Art. 4), and requires States to take educational, awareness-raising and preventative
intervention measures to address the issue (Arts. 5-7). The Convention explicitly refers to the
CRC, particularly Article 34, and to the OPSC, and is meant to enhance the protection afforded
under the CRC and complement its standards (Art. 42).

At the policy level, in 2006, the CoE launched the programme “Building a Europe for and with
children”, a plan of action to address children’s rights issues. The programme aims to support the
implementation of international children’s rights standards, in particular the CRC.”? The programme
resulted in the drafting of 2 strategy papers: “Strategy for the Rights of the Child (2012-2015)"
and the more recent “Strategy for the Rights of the Child (2016-2021)". These papers have set the
priorities for the CoE with regard to children’s rights, identifying main challenges, and noting areas
and actions to meet those challenges. The more recent strategy, in particular, states that the CoE’s
work in the field of children’s rights is based on the CRC and its general principles.” The strategy
identifies 5 priority areas to focus on, all of which are also addressed in the CRC: equal opportunities,
participation of children, protection from violence, child-friendly justice and rights of the child in the
digital environment.”

In addition, the programme has overseen the adoption of legal instruments relating to children.
These instruments offer practical guidance to Member States to complement binding European legal
measures and standards’ and include, among others, CoE guidelines on child-friendly justice,”® CoE
guidelines on child-friendly health care,”” the CoE recommendation on integrated national strategies
for the protection of children from violence,® the CoE recommendation on participation of children and
young people under the age of 18,7 etc. The implementation of the CoE'’s strategies for the rights of
the child is overseen by the Ad hoc Committee for the Rights of the Child (CAHENF). CAHENF operates
under the supervision of the CoE Committee of Ministers and works to promote the mainstreaming
of children’s rights at the CoE and Member State levels, provide expertise and advice on children’s
rights issues as well as facilitate knowledge exchange in relevant fields.®° The CoE also commissions
various research studies relating to children in order to guide its actions and policies. For example, it
recently commissioned 2 studies on the rights of children in biomedicine: “The Rights of Children in
Biomedicine: Challenges posed by Scientific Advances and Uncertainties” (2017)%! and “From Law
to Practice: Towards a Roadmap to Strengthen Children’s Rights in the Era of Biomedicine” (2017).82
Thus, Europe is a key player in relation to standard-setting children’s rights.83
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1.2.3. Other Stakeholders in European Children’s Rights: The Example of ENOC

In the European context, there are other (non-state) stakeholders involved in the implementation of
the CRC and the protection of children’s rights at the regional level. One such prominent stakeholder
is ENOC. Established in 1997, ENOC is an association of independent children’s rights institutions
(ICRI) and includes national ombudspersons, commissioners for children and other relevant bodies.?*

Today, ENOC includes 41 institutions (from 34 CoE Member States) and works to link ICRIs in
Europe, enable information sharing and the gathering of best practices, and ensure the protection
and promotion of children’s rights and the CRC.8> Among its activities, ENOC holds annual meetings
(the most recent being on equal opportunities in education) and conferences to provide professional
training and address pressing matters in the European context.

1.3. Children’s Rights at the Regional Level: Asia
1.3.1. Children’s Rights in Asia from a Regional Perspective

Asia is the largest and most populated continent in the world, with the number of children estimated at
over a billion. Asia comprises many countries, both developed and developing, with diverse economic,
social, cultural, religious and linguistic environments across the regjon.

The CRC has been ratified by all countries in Asia.®® The vast majority of Asian countries have also
ratified its first two Optional Protocols - OPAC®” and OPSC®® - but only a few have ratified the third -
OPCP®°, Following the ratification of the CRC, and in order to fulfil their international obligations, Asian
countries have initiated policy changes and incorporated legal reforms at the domestic level. Yet, at
the regional level, unlike in the European context, Asia does not yet have a common political or legal
regional body or court, although such processes are under consideration.*®

One of the most prominent regional bodies in Asia is the Association of Southeast Asian Nations
(ASEAN), a regional intergovernmental organisation, comprising 10 Southeast Asian countries, that
promotes political and economic cooperation, regional peace and stability and facilitates mutual
assistance on various issues.®* While ASEAN was not initially designed to be a human rights body, in
recent years, the issue of children’s rights has been prominent in its agenda. Consequently, binding
and non-binding legal instruments have been developed to address some of the main issues impacting
children in the ASEAN region. These developments will be addressed hereinafter.

1.3.2. The Background and Development of Children’s Rights: The Example of ASEAN

This part will briefly present the background and developments of children’s rights in the Asian context
from a political and legal perspective, focusing on ASEAN. It will then provide a legal review of selected
ASEAN legal instruments that relate to children, and reflect on their principles, scope and compatibility
with the CRC.

Established in 1967, ASEAN is tasked with promoting cooperation in economic, social, cultural,
technical, educational and other issues in the region, as well as enhancing peace and stability.®?
In recent decades, the human rights discourse has become more prominent. In 1993, the ASEAN
ministerial meeting adopted a communiqué stating that ASEAN should “coordinate a common
approach on human rights and actively participate and contribute to the application, promotion and
protection of human rights”.*® In 2008, the ASEAN Charter was published, which officially recognised
the promotion and protection of human rights and fundamental freedoms as a purpose and committed
to the creation of a human rights body.%* This led to the establishment of the ASEAN Intergovernmental
Commission on Human Rights (AICHR) in 2009, and the ASEAN Commission on the Promotion and
Protection of the Rights of Women and Children (ACWC) in 2010.
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At the political level, an example of ASEAN activities is the plan of action against trafficking in persons,
especially women and children. The plan explicitly refers to the CRC as a relevant international
instrument and reiterates the importance of strong international cooperation and a comprehensive
regional approach in relation to the trafficking of persons, especially children.®®> The plan states
that trafficking is not adequately addressed within ASEAN Member States, that further legislation is
required®® and that despite regional differences, all ASEAN Member States share a common interest
in and commitment to battling trafficking.®” The plan notes challenges and presents different action
plans to both address these challenges and progressively prevent, suppress and punish all forms of
trafficking in persons, protect and assist victims and work towards an enhanced comprehensive and
coordinated regional approach.®®

At the domestic level, the AICHR and the ACWC also conduct training workshops for professionals to
promote the rights of children and address regional challenges. A noteworthy example is their recent
jointly organised CRC workshop. The workshop, the first of its kind, brought together AICHR and ACWC
representatives, representatives from ASEAN Member States and civil society organisations to work
on the implementation of the CRC in the national context and report to the CRC Committee as part of
the periodic reporting processes.*®

ASEAN has also developed several legal instruments relevant to children. Most notably is the ASEAN
Convention against Trafficking in Persons Particularly Women and Children (ACTIP). ACTIP is the only
binding legal instrument on children in ASEAN. The Convention was signed in 2015, and entered into
force in 2017. It addresses a pressing issue in Asia and obligates Member States to adopt legislative
and other necessary measures to criminalise trafficking in persons (Art. 5), establish policies and
programmes to prevent and combat trafficking, as well as protect victims, especially women and
children (Arts. 11, 14-15), and enable and promote cross-border and regional cooperation in relation
to trafficking in persons (e.g., Arts. 12-13, 18-21). The Convention is compatible with the CRC,
covering all kinds of trafficking and exploitation (e.g., forced labour, prostitution, etc. See Art. 2).1%°

In addition, ASEAN has also established several relevant declarations that deal with the rights and
interests of children in the ASEAN region. These are neither legally binding instruments nor do they
establish a body to interpret or monitor the application of the declarations. Yet, it can be argued that
these instruments reflect the influence of the CRC and the political commitment of ASEAN to issues
relating to children, as well as provide guidance for Member States. The following outlines briefly some
of the most relevant declarations:

a. The ASEAN Human Rights Declaration, adopted in 2012, details the Member States’ commitment
to human rights. Article 4 of the Declaration concerns, among others, the position of children
and states that the rights of children are “an inalienable, integral and indivisible part of human
rights and fundamental freedoms”.*°* The Declaration further prohibits the subjection of children
or young persons to economic and social exploitation and child labour (Art. 27(3)), recognises
childhood as a period entitled to “special care and assistance” and states that children, whether
born in or outside of wedlock, are entitled to the same social protection (Art. 30(3)).

b. The ASEAN Declaration on the Elimination of Violence against Women and the Elimination of
Violence against Children, adopted in 2013, expresses ASEAN Member States’ “common resolve
to eliminate violence against women and violence against children in the region” and outlines
particular measures to be taken to further that end, including enacting legislation, establishing
policies and strengthening a multidisciplinary and child-sensitive approach to eliminate violence
against children.®2 The Declaration specifically acknowledges the commitment of ASEAN
Member States to the CRC!® and calls to strengthen the role of the national mechanisms, also
assisted by the ACWC, in implementing, monitoring and reporting the implementation of the CRC
Committee’s concluding observations in Member States.'* Thus, this Declaration, although non-
binding, provides a progressive and broad approach to the issue of violence against children and
recognises the important role of the CRC and the CRC Committee in that regard.%®
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c. The Ha Noi Declaration on the Enhancement of Welfare and Development of ASEAN Women and
Children, adopted in 2010, aims to ensure women and children fully benefit from the process
of ASEAN integration and community building.1°® It establishes different means to enhance the
welfare and development of women and children including, among others, promoting a child-
centred approach in planning, programming, budgeting, implementation, monitoring and evaluation
processes.'%” The Declaration acknowledges the CRC and aims to strengthen the ability of ASEAN
Member States to fulfil their commitments under the Convention.'°® It also addresses specific
child-related issues, such as child mortality, health, protection of children, housing, adequate living
environment, education, protection from violence, etc.1%°

d. The Declaration on the Commitment for Children in ASEAN, adopted in 2001, aims to “promote
regional cooperation for the survival, development, protection and participation of ASEAN children,
as an integral part of ASEAN’s efforts to improve the lives of people in the region”.**° The Declaration
is guided by the CRC and recognises and encourages respect for children’s rights.*** In particular,
the Declaration notes different issues impacting children in the region, such as poverty, hunger
and homelessness,*'? protection from violence,'*® family support and alternative care,*'* health
care*'s, education'*® and child participation.**’

1.3.3. The Challenges and Potential of a Regional Approach to Children’s Rights in
Asia

As described above, Asia is the only region without a human rights court or commission to address
the lives of children in the region. Thus, to date, there is no competent body to issue binding legal
standards for States, provide guidance or gather best practices on specific issues, and/or monitor
and evaluate the implementation of the CRC at the national level. In addition, Asia does not have a
human rights court or other regional judicial body that is competent to receive communications from
individuals and/or groups concerning alleged violations of children’s rights in the region.

Yet, after taking a closer look at the situation, it can be argued that the developments and increased
cooperation at the regional level signal the emergence of a human (and children’s) rights system.
In recent years, there has been increased regional cooperation in matters relating to economy and
security in Asia, and OHCHR also established and promoted regional and sub-regional cooperation,
human rights mechanisms and regional offices.1*® Scholars have also noted a change in the political
will of Asian countries, evident, for instance, in the establishment of ASEAN.*'° In particular, the ASEAN
Human Rights Declaration can be viewed as an initial step to establish a formal (sub-)regional human
rights system.2°

In addition, there is a growing variety of activities and initiatives for human rights at the regional and
sub-regional levels in Asia.'?* A noteworthy example is the Asia Pacific Forum of Independent National
Human Rights Institutions (NHRI). The forum is independent, working in several partner states across
Asia and the Middle East. Its activities are directed towards supporting members by providing training
programmes, capacity building and other activities. The forum also works with a range of partners (e.g.,
CSOs and governmental and international organisations) on issues relating to the rights of children
and the implementation of the CRC.1??

That being said, while there are signs of progress and cooperation at the regional level, in relation
to the protection of children, there is currently no formal regional human rights system in Asia.'?
This limits the ability to monitor and evaluate the implementation of the CRC in practice, as well as
address pressing issues impacting children at the regional level.
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Chapter 2: Children’s Rights — A Thematic Focus

This second chapter aims to shed light on key thematic issues affecting children’s rights, with
particular relevance to the regions of Asia and Europe. 3 key themes, with corresponding sub-themes,
will be explored. Part 2.1 will explore the critical issue of children in vulnerable situations and their
rights, reviewing the challenges faced by children in armed conflict, juvenile justice, trafficking and
on the move, including unaccompanied minors and separated children, and those at the intersection
of different determinants of vulnerability (namely, gender, indigenous and minority children, children
with disabilities and children in contact with the law). Part 2.2 will focus on the participation and
involvement of children in decision-making from a child rights’ perspective (including access to justice
and children’s rights to be heard). Part 2.3 will conclude by discussing international partnerships that
may help further advance children’s rights while readdressing some of the issues and challenges
raised in the previous sections, for example, the protection of displaced, refugee and stateless
children, mechanisms for international cooperation on missing children and separated children as
well as monitoring mechanisms against the CRC.

2.1. The Protection of Children in Vulnerable Situations
2.1.1. Emergence of an Agenda: A (Brief) Historical Perspective

Although charitable action has long given widespread support to child survival and development,*?* for
some years prior to the adoption of the CRC, advocates for children and their rights observed that there
were glaring gaps. Therefore, the premise for a child rights agenda grew around children who had been
made vulnerable because of a range of “especially difficult circumstances”.*?® “Reducing mortality
among infants and young children” was indeed recognised to be a “hollow and insufficient victory” if
those children had no opportunity to grow and develop specifically because of the circumstances in
which they were born or lived.'?® As this agenda began to emerge in the 1980s, the “especially difficult
circumstances” that concerned those who would soon work towards drafting the CRC included themes
such as armed conflict and disasters, children in circumstances of exploitation and neglect as well as
children who were “abandoned, institutionalized, disabled, from migrant or nomad families, or from
groups suffering serious discriminations”.*?” While the language may have changed, the issues that
were of concern then are still many of the challenges that children continue to face today. Children
remain exposed to violence, exploitation and abuse - in the home, at school and in their communities.
However, a further change is the recognition that those “especially difficult circumstances” are
interconnected, with child rights’ actors shifting away from issue-based approaches to a “systems
approach”.1?® While the rest of this section surveys those different themes, this overarching principle
always needs to be kept in mind.

2.1.2. A Walk through some of the Thematic Issues
2.1.2.1. Overview: themes and intersections

Throughout Asia and Europe, risks faced by children cross socio-cultural-economic divides and
require robust child protection systems that include prevention and response measures. There is, for
example, a strong correlation between child poverty and abuse, neglect and exploitation.*?® Children
with disabilities and indigenous children suffer higher rates of poverty than non-disabled and non-
indigenous children, and are more vulnerable to marginalisation and exclusion.**® Humanitarian
crises, fragile contexts,**! social exclusion and extreme poverty then further exacerbate exposure to
protection and exclusion risks. Such phenomena particularly affect refugee, migrant, stateless and
internally displaced children and those who are unable to flee, with vulnerabilities compounded for
children from ethnic minorities and children with disabilities. There is a clear link between conflict,
systemic discrimination, displacement and exploitation. Denied protection and basic services
essential for their survival, children in such especially difficult circumstances are highly vulnerable to
exploitative smuggling and trafficking networks, which further increase their exposure to sexual and

57



physical exploitation. In other cases, migration-producing and hosting states can drive vulnerability
by failing to implement the necessary protection and assistance measures contained in their
international and domestic commitments. Such interconnections exacerbate further protection risks,
such as arbitrary detention, trafficking and the worst forms of child labour (WFCL), including children
in street situations and children associated with armed forces and armed groups (CAAFAG). There
are additional gendered risks exacerbated by sociocultural norms, including child marriage, female
genital mutilation and discrimination targeted at non-conforming sexual orientation and/or gender
identity (SOGI) and lesbian, gay, bisexual, transgender and intersex (LGBTI) adolescents.'32 Current
examples of the above nexus can be seen through the migration paths of Syrian, Iraqi, Pakistani,
Afghan and other child refugees and migrants*3? crossing the Mediterranean into Europe, in the plight
of Rohingya children and their families attempting to seek safety in neighbouring Asian countries or
among children trapped in protracted situations of internal or external displacement due to conflict
and natural disasters, for example, in countries including Pakistan, Ukraine, India, the Philippines and
others.

2.1.2.2. Children and armed conflict

Armed conflict has long been recognised for dramatically increasing children’s vulnerability to human
rights and humanitarian law violations,*3* from impeded access to education, health and humanitarian
assistance, family separation and displacement to more acute risks of killing and maiming,
recruitment and sexual violence. “Asymmetric attacks” by non-state actors have been reported as
particularly impacting children while air strikes by multiple entities and international coalitions were
also a “particular concern” in the Secretary-General’s latest report on children and armed conflict.*3®
In Asia, the situation in Afghanistan is of particular concern, with 3,512 child casualties verified by
the UN in 20186, the highest number recorded to date.'*® Recruitment into armed forces and groups
is a particularly egregious violation with multiple implications rippling through a child’s life. In some
cases, CAAFAG may be forced by their commanders “into perpetrating atrocities, such as Kkilling,
torturing and looting - sometimes against their own families and communities”.*3” This opens complex
questions with respect to their reintegration upon release, what forms of accountability may apply
to these children and what mechanisms can be used to ensure accountability in ways that can still
preserve children’s best interests. Juvenile justice systems do not always have the proper safeguards
in place to best handle CAAFAG fully in line with their protection and reintegration needs. An oft-seen
practice instead is administrative or security detention of children associated with armed groups,
often under counterterrorism legislation and notably when children are associated with non-state
actors.*® The same applies to child witnesses who are asked to testify, with gaps in the systems aimed
to protect child witnesses “both inside and outside the courtroom”.*3° The impact of armed conflict in
triggering displacement also increases push and pull factors for harmful coping mechanisms including
early marriage!*® and the worst forms of child labour, as well as impeded freedom of movement,
lack of access to essential services and legal documentation, and heightened risk of detention and
refoulement.

2.1.2.3.Children uprooted and on the move

Nearly 50 million children have migrated across borders or been displaced.** Children are at
heightened risk of violence, exploitation and abuse while on the move, particularly unaccompanied
minors and/or those separated in transit. While children represent less than a third of the overall global
population, they constitute over half of refugees under the mandate of the Office of the United Nations
High Commissioner for Refugees (UNHCR).1*2 Migrant children face the deprivation of rights in their
countries of origin and similar risks in transit and receiving countries, with the notable exception being
their different legal status under international law compared to refugee children’s required access to
a durable solution.'*® Both refugee and migrant children are exposed to grave human rights violations
throughout all stages of their migration paths, including exposure to trafficking and other forms of
exploitation,*** arbitrary detention, death, the worst forms of child labour and sexual exploitation and
abuse. They can be denied access to critical services, including safe shelter, health and education,
as well as impeded access to critical legal documentation necessary for birth registration and proving
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their identity. Within these broader risks, unaccompanied children are at unacceptably higher risk of
these violations.

The failure of legislative measures to address the specific circumstances and vulnerabilities of
children, the lack of sincere commitment of parties, particularly those caught up in conflicts, and
a failure to form strong and unified regulatory regimes capable of dealing with child migrant rights
are among some of the major challenges in protecting children. Legal systems focus on protection
from the most egregious violations of children’s rights and fall short in providing for children’s well-
being and development. The reach of laws is often poor due to a lack of awareness, respect and
enforcement and because children are uniquely susceptible to exploitation. Children are often harmed
by those who should be protecting them. Child migrant agencies are frequently ignored or manipulated
in the interest of States Parties.'*®

States must ensure humane and appropriate legislative, administrative, social and educational
measures to protect children seeking sanctuary. We need to recognise that one of the most inhumane
ways of assessing a child’s refugee status is housing children in detention facilities. Advocacy and
evidence-based research reveals the harmful consequences of detention on children. The outputs of
such research need to be communicated effectively to States Parties.'*¢

There are alternatives to prolonged and mandatory detention. Children could be provided with
community care following appropriate assessments of risks and benefits. Usually, community care is
far easier and cheaper, and involves fewer risks to the mental health and well-being of children.

Case Example: Greece — and Far Beyond

Of the estimated 1.2 million asylum seekers passing through Greece due to a range of conflict
and fragile contexts, 480,000 were children. Of the 62,375 remaining in Greece, 21,300 are
children while an estimated 2,300 are unaccompanied, with numbers likely to be higher as
older children tend to present themselves as adults or accompanied.**” A common bottleneck
experienced by authorities in Greece, international actors and partner countries in the EU was
caused by the serious underestimation of time needed for family reunification and insufficient
resources (in budgets and adequately trained staff) to proceed with identification, family tracing
and reunification. Insufficient priority was also put on the issuing of emergency documentation
for people and children alike. While the attention on Greece is warranted, particularly in light
of the Turkey-EU deal aimed to control and reduce the flow of people from Turkey, it should not
detract from spillover effects in neighbouring countries. Alternate migration routes between
Asia, the Middle East and Europe, going through Serbia, Croatia, Macedonia, Bulgaria and Italy,
are evidence of this spillover. Italy, for example, has seen arrivals not only from countries in
Africa but also increasing numbers of people (including children) arriving from Asian countries
such as Bangladesh, Afghanistan and Pakistan.*® Beyond those countries, a sharp focus
needs to be maintained on the migration routes, protracted displacement and phenomena
of forced returns (for example, between Pakistan and Afghanistan,'*® with increased cases of
returns or onward migration from Afghanistan), the recent surge of Rohingya refugees arriving
in Bangladesh and the continuing practice of returns and refoulement of such refugees across
the region (from Thailand, Malaysia, Indonesia, India and beyond). It is also important to
note that attempts to forcibly stop population movements inadvertently led to smuggling and
trafficking networks in Greece.!%°
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2.1.2.4. Stateless children

According to the UNHCR, the Asia Pacific region is home to 3.5 million refugees, 1.9 million internally
displaced persons and 1.4 million stateless people. The majority originate from Afghanistan and
Myanmar. Although both voluntary and involuntary migration occur in Asia, the prevalent flows are of
temporary labour migrants. Migration is a major driver of social and economic change in Asia. Asia
hosts some of the largest numbers of child migrants under the age of 18, who migrate internally and

across national borders, with or without their parents.%*

Rohingya Children

There are 8 major national ethnic groups that could be broken down into another 135 ethnic
groups. Myanmar, through its 1982 Citizenship Law recognises the Kaman and Bamar Muslims
in its Muslim populations. Its population also includes Chinese Muslims and Indian Muslims.
However, the largest Muslim population living in the Rakhine State, the Rohingya, are not
recognised in the list—this has effectively rendered them stateless.

Systematic persecution, extreme poverty and alienation have led Rohingya to seek asylum in
other countries. An OHCHR report estimates that 2,000 Rohingya and Bangladeshis died at sea
between 2012 and 2015 (submitted to the Human Rights Council, 32" session, 2 June 2016).
While there are no reliable figures, there are reports that many of them are children.

Children are also vulnerable when they are crossing treacherous borders to seek refuge. On
25 August 2017, ARSA (Arakan Rohingya Salvation Army), a Rohingya insurgent group, which
according to the International Crisis Group was formed after the 2012 violence, attacked police
posts and attempted to raid an army base in 25 locations. The disproportionate counter-offensive
carried out by Tatmadaw forced Rohingya population to flee across the border to Bangladesh.

Nearly half of the newly displaced are children. Up to 60% of the new arrivals are children and 30%
are children under 5 years old. 7% are infants less 1 year old. 3% of the newly arrived refugees
are pregnant, and 7% are breastfeeding women. They narrate stories of violence that tell a tale of
international crimes. UNICEF estimates that there are over 1,600 unaccompanied children who
are at particular risk of human trafficking, sexual abuse, child labour and child marriage. There
are 720,000 Rohingya children (both from previous and current displacement statistics) who
remain vulnerable and require urgent support. Up to 1 in 5 refugee households are headed by
women, and 5% by children. Over 45,000 children are malnourished.;

UNFPA stated that the horrific accounts of rape and sexual assault against Rohingya women
and girls could be “just the tip of the iceberg”, and that 120,000 of the recent displacement in
Cox’s Bazar since 25 August are women of reproductive age and 24,000 are either pregnant or
breastfeeding. About 60% of Rohingya girls were married before the age of 18. It is worth noting
here that a UNHCR Report published in 2016 on mixed movements in Southeast Asia noted that
1 in every 3 women and girls said that they were victims of domestic violence.

Excerpt from: Bina D’COSTA “No Place to Hide: Life and (Death) of Rohingya Children,” Daily
Star, 13 October 2017, http://www.thedailystar.net/star-weekend/the-shadow-violence/no-
place-hide-1475062.

60




Some of the key concerns raised by humanitarian actors who work with migrant children in Asia are
incitement to violence; sexual and gender-based violence (SGBV) and impunity; child labour and
trafficking; extortion, arbitrary arrest and torture; humanitarian needs; statelessness and identity;
segregation and property rights; discriminatory restrictions on family life; freedom of movement; and
crimes against humanity.'5? A child is born stateless somewhere in the world every 10 minutes.'®3
UNHCR estimates that at least 10 million people do not have a nationality and warns that the
problem is growing.'®* Statelessness and lack of associated civil documentation present significant
discriminatory barriers in proving identity and access to essential services, including health and
education, as well as increasing vulnerability to gross human rights violations. While birth registration is
an essential prevention measure, lack of this documentation alone does not necessarily render a child
stateless. Statelessness can be the result of gender-discriminatory nationality laws, with 27 states
globally preventing women from transferring their nationality to their children.**® Particularly high-
risk caseloads for statelessness include “children born to women of ethnic and religious minorities,
undocumented migrants, refugees and asylum seekers, and trafficking survivors”.%¢

2.1.2.5. Child trafficking and the worst forms of child labour

Armed conflict, situations of fragility and the subsequent breakdown in the protective environment
and the rule of law facilitate transnational crime, including the trafficking of children. Furthermore,
significant risks of trafficking arise during displacement and subsequent onward movement of refugee,
asylum-seeking and migrant children. This is often due to restricted legal movement options, lack of
trust in authorities (and resulting push and pull factors with smugglers/traffickers), lack of access to
accurate information on their rights and asylum processes, unacceptably slow family reunification
processes and the opportunism of smugglers/traffickers. The 2016 Global Report on Trafficking
in Persons highlighted an increasing number of trafficking victims from Syria, Iraq and Somalia in
destination countries in Europe, Asia and the Middle East.'®” Meanwhile, some 152 million children
worldwide are believed to be engaged in child labour, with nearly half engaged in its worst forms.%8
Reliable data, however, is difficult to come by given the nature of the work children are engaged
in (e.g., slavery and situations similar to slavery, commercial sexual exploitation and recruitment in
armed forces and groups, among others). Nevertheless, Member States need to ensure adequate
prevention and response measures are in place to protect the vulnerable, disrupt and prosecute
criminal and other exploitative networks and provide appropriate responses, which are all too often
lacking, to child survivors.

2.1.2.6. Indigenous and minority children and children with disabilities

Indigenous and minority children and adolescents face discrimination and added barriers in accessing
basic rights. The insufficient recognition of and support for minority and indigenous adolescents
manifests itself in “discrimination, social exclusion, marginalisation and non-inclusion in public
spaces”. It also drives “poverty, social injustice, mental health issues, including disproportionately
high suicide rates, poor educational outcomes and high levels of detention within the criminal
justice system”.®® A number of situations testify to such patterns, such as the abnormally high
detention rate of indigenous children in Australia,'®® the persecution and reproduction of stateless
status for Rohingya people in Myanmar and neighbouring countries,*®* and persistent intersectional
discrimination with stateless Roma populations across Europe and Eastern Europe.®?> Meanwhile, of
the estimated 500 to 650 million persons with disabilities globally, 150 million are children and over
80% live in developing countries with limited to no access to services.'®® Children with disabilities face
unacceptable levels of social exclusion and discrimination in access to essential services, including
education and health, while adolescents face disproportionate vulnerability to physical and sexual
violence and child marriage.*®* Their access to services is even further restricted in conflict contexts
and while on the move, as witnessed in both Europe and Asia, with the lack of accessible services in
response to refugee arrivals.*6®
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2.1.2.7. Justice for children

Children can come into contact with the justice system through a range of pathways: as victims or
witnesses, in conflict with the law and/or in need of judicial protection.® Too often, children who should
not come into contact with the law do due to accompanying a parent to detention, seeking asylum or
being removed from an abusive environment.'®” Certain caseloads are at disproportionately higher
risk of detention, including street children as well as indigenous and minority groups. For children in
contact with the law, detention should only be a measure of last resort, in exceptional circumstances
and only for the shortest period of time.'®® This applies to all children, including migrant, refugee
and asylum-seeking children, children trafficked into forced criminality and CAAFAG.*® Wherever
appropriate, States should provide alternatives to judicial proceedings and detention, including
diversion procedures, community-based alternatives and restorative justice.'’° CRC General Comment
No. 10 (2007) on Children’s Rights in Juvenile Justice further outlines the need for domestic laws to
specify situations where diversion is possible and the need to have the regular review of decision-
makers’ applications of such provisions to prevent discrimination in practice.*’*

Longstanding concerns have been expressed over the arbitrary detention of refugee, asylum-seeking
and migrant children, with the principle that detention of children on the basis of their immigration
status should never happen.’?

Case Example: Refugee and Indigenous Children in Detention in Australia

While Australia supports an environment conducive to promoting and upholding the best
interests of the child, the issue of refugee children held in offshore detention and the
disproportionate representation of indigenous children in the juvenile justice system are 2
serious causes for concern.*”® Refugee and asylum-seeking children are being held in offshore
processing centres, most notably Nauru.*’* Some are with families, some are unaccompanied
while some were born on Nauru and are, in effect, stateless.'”® There have been widespread
reports of sexual assault and alleged sexual harassment against children,’® and alarms have
been raised that “posttraumatic stress disorder and depression” are reaching epidemic
proportions, including among children.'’” Despite attempts to refute legal responsibility, the
involvement of Australian authorities in the apprehension, detention and transfer of refugees,
in refugee status determination procedures and in financing those centres meets the standard
of “effective control” under international law, thereby assigning Australia international
responsibility for refugee and asylum seekers, including children, held in these centres.'’® A
further challenge in Australia involves how indigenous children are overrepresented in the
juvenile justice system,'” face substantially lower levels of access to health, education and
child welfare and are also confronted with endemic discrimination.*® In some Australian
states, indigenous children are 52 times more likely to spend time in detention than their
non-indigenous counterparts, and are also less likely to receive bail or benefit from diversion
programmes.*&t

Article 40(3) of the CRC requires Member States to have a minimum age of criminal
responsibility (MACR). General Comment No. 10 (2007) of the CRC considers the MACR for
children below the age of 12 years to be unacceptable internationally and encourages States
to increase this age to 14 to 16 years. Several Member States in Europe and Asia currently
have legislation, exemptions and/or practices inconsistent with this norm.82
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2.1.2.8. The cross-cutting lens of gender dimensions of vulnerability

Sexual and gender-based violence and related gender-based discrimination is a key area where
challenges to child rights intersect. SGBV “refers to any act that is perpetrated against a person’s will
and is based on gender norms and unequal power relationships. It encompasses threats of violence
and coercion. It can be physical, emotional, psychological, or sexual in nature, and can take the form
of a denial of resources or access to services. It inflicts harm on women, girls, men and boys.”*8 For
children, unfortunately, all too common SGBV risk exposure includes child marriage, sexual exploitation
and abuse, trafficking including the worst forms of child labour, female genital mutilation, infanticide
and prenatal sex selection. Children are exposed to various forms and risks of SGBV in their homes,
communities, at school, in crises and displacement. While the overwhelming number of known victims
and survivors are female, increasing evidence is being gathered on the experiences of boys and how
their exclusion from critical sexual and reproductive health information and service provision in the
past has prevented an accurate understanding of their experiences.*®*

One particularly acute issue in Asia and Europe is child marriage. A violation of both human and
child rights, child marriage violates the 4 core CRC principles of discrimination, best interests, survival
and development, and participation by fundamentally limiting the health, development, education
and well-being outcomes of child brides and their children. Child marriage disproportionately affects
female children, resulting in increased maternal mortality, an increased risk of contracting HIV/AIDS,
an increased risk of domestic violence, impeded access to education and fundamentally unequal
power dynamics due to the often significant age gap between the parties.'®® Child marriage is a
phenomenon of particular criticality in South Asia, which is home to 42% of all child brides globally.18¢
Bangladesh has the highest rate of child marriage in the region (52%), followed by India (47%), Nepal
(37%) and Afghanistan (33%).18"

A further dimension not to be overlooked revolves around discriminations faced by people, including
SOGI and LGBTI adolescents. Such persons face high levels of discrimination, social exclusion and
violence.® Finally, in the intersection across issues, it is important to remember that child labour,
including in its worst forms, has a gender bias. Although boys and girls are equally likely to be involved
in child labour, there is a disparity in the work being carried out. Girls are, for example, far more likely
to be involved in domestic work.*®® While absolute data on the worst forms of child labour is scarce
because of the hidden nature of WFCL, girls are also at higher risk of trafficking for commercial sexual
exploitation®® and are at higher risk of hazardous work from 5 to 11 years (58%) while boys are at
higher risk from 15 to 17 years (81%).1°*

2.1.3. A Walk through the Normative Frameworks
2.1.3.1. Children and armed conflict

The international regime around children and armed conflict grew from the initial impetus of the 1996
study by pioneering child rights advocate Graga MACHEL!®? on the impact of conflict on children.
Seized of the issue, the Security Council began considering children and armed conflict as a recurring
thematic item, and the unanimous adoption in 2005 of UN Security Council resolution 1612 ushered
in a new era'®® with the establishment of a Monitoring and Reporting Mechanism (MRM) on children
and armed conflict (CAAC). The MRM focuses on 6 grave violations of children’s rights in conflict:
recruitment and use of children, attacks on schools and healthcare facilities, sexual violence,
abduction, denial of humanitarian access and killing and maiming. It also concentrates on monitoring
progress (or lack thereof) in the implementation of Action Plans signed to by different parties setting
out commitments to put an end to the grave violations. In monitoring the situation of children in armed
conflict, the Security Council follows various country contexts and situations on a regular basis, and
of 14 situations/countries before the UN Security Council at the time of writing, the situation of one
ASEM Partner was, and still is, under consideration (Myanmar) while, in Asia, Afghanistan was also
under consideration.*®* Furthermore, the MRM was also monitoring the impact of conflict on children
(without the situation being on the Council’s agenda) in India, Pakistan, the Philippines and Thailand.
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In these countries, monitoring efforts take place through the office of the Secretary-General’s Special
Representative for Children and Armed Conflict.1%® The sum of these monitoring efforts is captured on
a yearly basis by the UN Secretary-General, who issues a report that includes a “name and shame list”
of parties who commit grave violations affecting children in situations of armed conflict. In Asia, parties
to conflicts in Afghanistan, the Philippines and Myanmar have been listed as committing one or more
of the 6 grave violations. These are almost exclusively non-States Parties, with the exception of the
Tatmadaw, or armed forces (including border guard forces), in Myanmar and the Afghan National and
Local Police forces in Afghanistan.1%

In addition to the Children and Armed Conflict agenda, the Convention on the Rights of the Child
was expanded in 2000 with the adoption of an Optional Protocol on the Involvement of Children in
Armed Conflict. The Optional Protocol entered into force in 2002, with currently 168 States party to
the Protocol.®” The only countries in Asia and Europe that are not full parties are Myanmar (signatory
only), the Democratic People’s Republic of Korea and Papua New Guinea (non-signatories). The
Optional Protocol establishes 18 as the minimum age for compulsory recruitment and participation
in hostilities.*®® More recent initiatives, including the Countering Violent Extremism (CVE)/Preventing
Violent Extremism (PVE) agenda which is being pursued through the UN Security Council and General
Assembly by several Member States, can present challenges in practice for ensuring the continued
protection of children affected by armed conflict (see below).*%°

2.1.3.2. Children on the move

Refugee and migrant children (including unaccompanied and separated): The 1951 Refugee
Convention and its 1967 Protocols relating to the Status of Refugees “define a refugee regardless
of age, and make no special provision for the status of refugee children”.2% There is long-established
recognition of the challenges related to unaccompanied and separated refugee children, particularly
the search for “an appropriate durable solution [... in which] regard should be given to the principles
of family unity and the best interests of the child”.2°* Meanwhile, the framework for migrant children is
weak, with the main convention being the International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families, drafted in 1990 but only entering into force in 2003
upon reaching 20 ratifications. Its focus is on migrant workers’ rights (and rights applicable to their
families); so while it does have provisions for children of migrant workers, it does not focus or guarantee
any rights for child migrants per se. Broadly speaking, there is “no single international instrument that
clearly and explicitly enshrines the protection of a core baseline of rights (and corresponding set of
minimum state obligations) [that] applies to all migrants, regardless of the cause of their migration”,2°2
with children falling through that crack in international legal and rights frameworks.

An attempt at fixing a number of such gaps was initiated in September 2016 when the UN General
Assembly adopted the New York Declaration for Refugees and Migrants. The Declaration provides the
basis for the negotiation and adoption of 2 global compacts in 2018, the first on refugees and the
second on safe, orderly and regular migration. The Declaration includes some important commitments
to children’s rights, recognising their significant representation among displaced populations, as well
as their particular needs and vulnerabilities. Ultimately across both compacts, the aim is to achieve a
common approach to protecting refugee and migrant children as well as building on the 6 key areas
of child rights included in the Declaration: non-discrimination and integration, prioritising the best
interests of the child, children’s access to services, ending child immigration detention, promoting
durable solutions and child protection.?°®> Meanwhile, older CRC General Comments such as GC 6 in
2006 on Treatment of Unaccompanied and Separated Children outside their country of origin remain
critically relevant for unaccompanied asylum-seeking children (UASC) on the move. The more recent
General Comment No. 21 (2017) on Children in Street Situations provides important guidance for
ASEM Partners on a rights-based response for a complex caseload, which often involves refugee
and migrant children. In addition, the Joint General Comment of the CRC and the Committee on the
Protection of the Rights of All Migrant Workers and Members of Their Families (CMW) was intended to
address the “double deficit” in migration policies, referring to the absence of inclusion of child rights
in current migration policies as well as the failure of national child protection policies and systems to
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support the specific needs of migrant children.?’* The latter has come about despite the obligations
of all Member States to protect all children within their territories and jurisdiction, regardless of the
child’s nationality or immigration status.?®®> Further, the 2016 UN Sustainable Development Goals
(SDGs) reflect commitments from Member States that relate to the protection of refugee and migrant
children, including but not limited to SDG 10.7, 1.2, 3.2, 4.1, 4.2, 4.5, 4.3, 5.2, 8.6, 8.7, 8.8, 16.1
and 16.2.20¢

Trafficked children: Complementing the UN Convention against Transnational Organized Crime adopted
by General Assembly resolution 55/25 of 15 November 2000 is the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children, also known as the Palermo Protocol
as it opened for signature in December 2000 in Palermo, Italy. The Protocol defines “trafficking in
persons” as “the recruitment, transportation, transfer, harbouring or receipt of persons, by means
of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the
abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person, for the purpose of exploitation”.
Forms of exploitation include prostitution and other forms of sexual exploitation, forced labour or
services, slavery or practices similar to slavery, servitude or the removal of organs. The Protocol makes
it clear that “the consent of a victim” is irrelevant where any of the means of coercion were used
and afford extra protection for children, on the consideration that “the recruitment, transportation,
transfer, harbouring or receipt of a child for the purpose of exploitation shall be considered ‘trafficking
in persons’” even if this does not involve any coercion (Art. 3 (a);(b);(c)).

Stateless children: In 1948, the (UDHR) stipulated in Article 15 that every person has a right to a
nationality. The issue of statelessness was meanwhile the subject of a specific convention adopted
in 1961 on the “Reduction of Statelessness” (known as the 1961 Convention). As noted in UNHCR’s
Guidelines on Statelessness “Ensuring Every Child’s Rights to Acquire a Nationality”,?°" Articles 1 to
4 of the 1961 Convention focus on preventing statelessness among children through a “safeguard
contained in Article 1 of the 1961 Convention [which] gives a child who would otherwise be stateless
the right to acquire the nationality of his or her State of birth” either through a State granting its
nationality automatically by law to children born in its territory who would otherwise be stateless, or
through a State granting its nationality to such individuals later upon application. The Convention also
includes provision for nationality acquisition by descent. The safeguard is strong in the sense that
contracting States are not permitted to make reservations to Articles 1 to 4, though some may choose
different methods and legal routes available to prevent statelessness. Meanwhile, the protection
against statelessness is reinforced with the importance of a child’s right to a nationality as reflected
in Article 7 of the CRC.2%8

2.1.3.3. Other intersecting dimensions: gender, disability, indigenous, child labour
and detention

Gender and Child Marriage: Article 16 of CEDAW prohibits child marriage and the CRC Committee has
set the minimum age for marriage at 18 years.?®® The SDGs further require all countries to end child
marriage by 2030. Regarding gender identity and sexual orientation, a key framework comes from CRC
General Comment No. 20 (2016) on the implementation of the rights of the child during adolescence,
referring to Article 12 of the CRC which provides that States Parties should “guarantee adolescents
the right to express views on all matters of concern to them, in accordance with their age and maturity,
and ensure they are given due weight, for example in decisions related to their education, health,
sexuality, family life and judicial and administrative proceedings.”(emphasis added).?*°

Children with disabilities: CRC General Comment No. 9 (2006) outlines the rights of children with
disabilities and provides guidance for states to achieve their realisation, including prohibitions of all
discriminations on grounds of disability, and promotion of measures for the maximum integration
of children with disabilities. The CRC’s General Comment on children with disabilities also includes
recommendations for review of domestic legal frameworks to ensure CRC provisions can apply in full
to all children, including children with disabilities. These rights are also to be considered within the

65



overarching framework of the Convention on the Rights of People with Disabilities (CRPD), adopted in
2006 using a “broad categorisation of persons with disabilities” and reaffirming “that all persons with
all types of disabilities must enjoy all human rights and fundamental freedoms”, including children
(CRPD Art. 7). The CRPD has been adopted and ratified by all ASEM Partners.

Indigenous and minority children: General Comment No. 11 (2009) of the CRC turns its attention
to the situation of indigenous children, underlining that the CRC was, in fact, “the first core human
rights treaty to include specific references to indigenous children in a number of provisions” (CRC GC
11, Art. 1). The General Comment notes the specific vulnerability of indigenous children and explains
how children of indigenous background require special protective measures in order to enjoy their
full rights, providing guidance for States on how to implement their obligations under the CRC with
respect to indigenous children. Once again, these recommendations are to be considered within the
overarching framework set out in the UN Declaration on the Rights of Indigenous Peoples (UNDRIP),
which includes a number of special provisions for children (for example, around access to education in
their own language and culture, and against forcible removal) and indigenous children with disabilities.
However, a number of countries in Asia and Europe either voted against the Declaration’s adoption
in 2007 (Australia and New Zealand) or abstained (Azerbaijan, Bangladesh, Georgia, the Russian
Federation, Samoa and Ukraine).?**

Worst forms of child labour: WFCL are defined according to Article 3 of ILO Convention No. 182, also
known as the Worst Forms of Child Labour Convention 1999, (No. 182), as “all forms of slavery or
practices similar to slavery, such as the sale and trafficking of children, debt bondage and serfdom and
forced or compulsory labour, including forced or compulsory recruitment of children for use in armed
conflict; the use, procuring or offering of a child for prostitution, for the production of pornography or
for pornographic performances; the use, procuring or offering of a child for illicit activities, in particular
for the production and trafficking of drugs as defined in the relevant international treaties; work which,
by its nature or the circumstances in which it is carried out, is likely to harm the health, safety or morals
of children.” As recently noted by ILO, the “Worst Forms of Child Labour Convention, 1999 (No. 182),
with 181 ratifications, is the most rapidly ratified Convention in the history of the ILO” and “more than
99.9% of the world’s children aged 5 to 17 years are now covered by it”.2!? It is almost universally in
force in the ASEM region.?t3

Children in contact with the law and deprived of liberty: The CRC enjoins States Parties to use
deprivation of children’s liberty only as a measure of last resort, and only for the shortest appropriate
period of time (Art. 37(b)). Children must also have a fair trial (CRC Art. 40). The position of children in
conflict with the law is regulated by the CRC as well as by a number of UN resolutions. Article 40 of the
CRC is the core provision addressing juvenile justice. It recognises the right of every child alleged of,
accused of or recognised as having infringed the penal law to be treated with dignity and in a manner
that takes into account the child’s rights, and promotes his or her reintegration into society (Art. 40(1)).
The provision further recognises several procedural rights for children in conflict with the law, also
known as fair trial rights, such as the prohibition of retroactive punishment, presumption of innocence
or right to appeal and review decisions (see 40(2)(a); 40(2)(b)(i); 40(2)(b)(v)). Article 40 of the CRC
also provides child-specific procedural rights, including the right to procedures without delay, to legal
or other appropriate assistance, and the right to parental involvement in the proceedings (see 40(2)
(b)(ii); 40(2)(b)(iii)). The provision also requires States to establish “laws, procedures, authorities and
institutions” to specifically address children in conflict with the law (Art. 40(3)), and the CRC Committee
has underscored States’ obligations to establish a specialised juvenile justice system.?*4 Such a system
builds on the determination of a MACR and the development of diversion and alternative dispositions
for children (Art. 40(3); Art. 40(4)). In particular, the use of diversion (i.e., out-of-court settlement) is
considered highly significant in light of the educational or pedagogical notion of juvenile justice.

In addition to the CRC, the 1985 UN Standard Minimum Rules for the Administration of Juvenile
Justice (known as the Beijing Rules)?'® addresses the establishment of a specialised justice system
for children. In 1990, the UN General Assembly adopted the UN Guidelines for the Prevention of
Juvenile Delinquency (the Riyadh Guidelines),?*¢ presenting a child-centred approach to the prevention
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of delinquency, and the UN Rules for the Protection of Juveniles Deprived of their Liberty (the Havana
Rules)?'”, which set standards for the protection of children deprived of liberty. These 3 UN instruments,
along with the CRC, provide a comprehensive legal framework on the rights of children in international
juvenile justice. It is also important to note that specific legal instruments at regional levels, as well as
the case law of regional human rights courts, have also shaped the field of juvenile justice and further
augmented it as an international children’s rights issue.

Even though international standards provide a comprehensive and rights-based approach to juvenile
justice, there are significant implementation challenges at the national level. Across the globe, juvenile
justice systems vary in their structures, their treatment of children and their financial and human
resources. The administration of juvenile justice, in its complexity, is also affected by cultural, social
and political considerations; children in conflict with the law belong to the most stigmatised groups in
society, and it turns out to be difficult to raise political will or public support in issues relating to the
rights and interests of these children.?*®

For children who are in detention, there are international legal safeguards protecting them from
violence, abuse and exploitation and safeguarding their human rights.?*®* The CRC prohibits the use
of torture, cruel, inhuman or degrading treatment or punishment while international law prohibits the
death penalty for crimes committed by persons below 18 years of age. The CRC has, however, recently
expressed concerns that deprivation of liberty remains far too widespread, with children all too often
being “detained illegally, arbitrarily and unnecessarily”. Such widespread deprivation of liberty is
being used not only against children in contact with the law, but also against children with disabilities,
children exposed to drug abuse, children detained with their parents, children in immigration detention
and children treated as “threats to national security”.??° Another salient issue where frameworks are
lacking revolves around children kept in administrative detention, i.e., held by an executive branch
of government or authority as opposed to the courts system, even if rectified a posteriori through the
courts.??* In Europe, the issue of administrative detention is given a large interpretation as to what
can constitute deprivation of liberty, including that “where alternatives to deprivation of liberty are put
in place and continue to place restrictions on a child’s liberty, for instance, where a child is placed in
an educational institution rather than a prison, this may nevertheless still amount to deprivation of
liberty”.222 Globally, child rights advocates have argued for administration detention never to happen,
particular on the basis of a child’s immigration status.??®> The UN Secretary-General has meanwhile
commissioned, with the support of a General Assembly resolution, a global study on children deprived
of liberty?** with the hopes to develop a better understanding of the situation, assess the level of
implementation of existing standards and frameworks and identify good practices to curb deprivation
of liberty for children.??®

2.1.4. What Solutions: Emerging Good Practices, Gaps and Priorities

Recognising the holistic and interrelated nature of children’s rights, solutions and examples of good
practice from Asia and Europe are outlined below, not theme by theme, but rather around key priority
areas where children’s vulnerability intersect and where further investments are needed to safeguard
and advance children’s rights.

Children on the move: With respect to children on the move, noting that this applies through the lens of
gender, disability, minority and indigenous rights, concrete steps that can be taken in Asia and Europe
include delivering on the commitments made in the New York Declaration of 2016, subscribing to the
core principle that a “Child is a Child” and applying the CRC to all children, no matter their migration
status, the way they migrated or lack of nationality. Moreover, efforts to protect uprooted children
need to be integrated into existing domestic child protection legal frameworks and systems, including
providing for the specific needs of unaccompanied and separated children. Parallel protection systems
for refugee children (including UASC and child-trafficking victims) are not recommended,??® a principle
recognised as an emerging good practice through, for example, the 10 principles for Integrated Child
Protection Systems (ICPS) within the European Union.??” In practice, this entails more systematic
cooperation between immigration officials and child protection actors to better identify and assist
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child victims, strengthening the capacity for alternative care and guardianship arrangements to
ensure that unaccompanied children have their best interests considered and due consideration for
the agency and voice of children on the move in designing responses to better identify and support
children at risk. By nature, better protection for children on the move requires enhanced cross-border
cooperation amongst child protection mandated services of governments and related authorities
as well as key humanitarian actors like the International Committee of the Red Cross (ICRC) and
UNHCR. Child protection systems, and international agencies supporting them, need to be in constant
contact with their counterparts across borders. This includes putting in place designated authorities
and liaison officers, as well as procedures for the handover of guardianship across jurisdictions in
the case of unaccompanied and separated children, and strengthening cooperation on family tracing
to make informed decisions on durable solutions. Cooperation across borders needs to go beyond a
law enforcement focus to truly encompass the best interests of the child. Child protection systems
need to take a holistic and coordinated view, with clearer roles and responsibilities between key
ministries (ministries mandated for social welfare, justice, education and interior/home affairs).
Coordination finally needs to be strengthened in conducting timely best-interest determinations and
family reunifications and triggering timely interim care and access to services.

Child trafficking: Specifically with regard to issues of child trafficking, Asian and European Member
States should consider measures such as operational domestic legislation and convictions to deter
criminal networks,??® enhanced regional and international cooperation, holistic support packages to
survivors, the deployment and sufficient numbers of capacitated officials and proactive measures
from the State to protect children at high risk, including unaccompanied refugee and migrant children,
while always ensuring compliance with the best interests of the child.?® It is important for Member
States to continue the progress made in anti-money laundering and counterterrorist financing tools,
as well as sanctions regimes, to disrupt human trafficking connected to conflict.2° In addition, given
the high patterns of official complicity in trafficking, there is a need for transparency and accountability
initiatives, together with strategic partnerships with civil society networks. A recent good practice
example from ASEAN is its signature of ACTIP. A regional and legally binding agreement, signed at
the end of 2015, ACTIP was envisaged and developed together with an associated Plan of Action with
concrete measures outlined for its implementation.

Juvenile justice and children deprived of liberty: More attention is needed to promote the use of
and ensure the meaningful implementation of diversion programmes?3! to curb deprivation of
children’s liberty, whatever the type of detention (i.e., judicial or administrative). Legal frameworks
can be reinforced in this regard, however as a 2015 study on juvenile justice in ASEAN?32 found,
even when the legal framework is in place, diversion is not always used because decision-makers
lack adequate knowledge and resources to implement such diversion programmes. One useful
framework here is CRC General Comment No. 10 (2007) on children’s rights in juvenile justice, which
proposes, as good practice, that domestic legal frameworks contain specific provisions indicating
in which cases diversion is possible, noting that the powers of the police, prosecutors and/or other
agencies to make decisions should be regulated and reviewed, in particular to protect the child from
discrimination. Immigration detention of children should be systematically ruled out and community-
based alternatives systematised. Adequate diversion programmes are also key for CAAFAG, with the
need to explore diversion options at all possible stages of the judicial process, including if a trial has
already started.?®® Additional specific training and protocols are needed for state actors interacting
with children caught up in CVE/PVE measures, ensuring both practical diversion measures and the
children’s treatment is in line with international and national obligations. It is important in this regard
to recognise that the CVE/PVE agenda has the potential to inadvertently, yet significantly, undermine
over 20 years?3* of hard fought advocacy to better protect children exploited during armed conflict,
also rolling back or placing constraints around women’s engagement in peace and peacebuilding.23®
CVE/PVE-related measures have tended to be intimately linked with legislation that overrides rule of
law and due process principles in practice, giving state actors far-reaching powers at the detriment of
human rights obligations, especially for children detained, charged and tried under such legislation.?3¢
As provided in Human Rights Council resolution 30/15 in 2015 on human rights and preventing
violent extremism, the Council makes clear the need for any CVE/PVE measures to comply with State
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obligations under international human rights, refugee and humanitarian law, including human rights
education and training capacity building for State and local entities involved in implementing such
measures.?’

Child marriage: Regarding child marriage, some countries such as Afghanistan (see case example
below) have made significant legal and policy progress on paper. However, child marriage remains
entrenched in practice due to sociocultural norms both in Afghanistan and across many countries
within the region of Asia. In some countries, protective measures against child marriage have been
or are being eroded, with concerning legal developments. For example, recent legislative changes
in Bangladesh now permit girls below 18 years to marry in “special circumstances” following the
approval of the parents and a court.?®® This exemption to minimum age clauses is not unique to
Bangladesh, with over 117 countries having some form of exemption. This is a significant step back
and a worrying trend.?*® Further challenges lie in lower ages for girls than boys, as well as differences
based on religious affiliation such as in the Philippines.?*° Operationalising commitments to end child
marriage through in-country task forces with dedicated resources and concrete action plans that
engage community and religious leaders can help realise aspirational legal and policy frameworks.

Case Example: Curbing Child Marriage in Afghanistan

The minimum age for marriage in Afghanistan is 15 to 16 years, well below the international
standard of 18 years.?*! In practice, the average age is likely much lower, though difficult to verify
due to very low birth registration and associated civil documentation. Internally displaced?*?
and returnee girls are at high risk of child marriage due to lack of civil documentation and
harmful coping mechanisms. In April 2017, the Afghan government launched a National Action
Plan to end child marriage in line with SDG commitments.?*® However, as is the case with other
plans and legislation aimed at ending child marriage, there is concern that this too will have
a negligible impact on vulnerable girls on the ground. Child rights-related national plans and
strategies require sufficient budgeting, planning and coordination between relevant ministries
and international donors, as outlined in CRC General Comment No. 19 (2016) on public
budgeting for realising child rights/Article 4 of the CRC. Child marriage is also a sociocultural
norm, requiring community-level and religious-leader mobilisation. The Kabul-based UN
taskforce on early marriage is thus working with communities, religious leaders and youth
using creative methods to communicate risks associated with early marriage to predominantly
illiterate communities.?** These measures and their results should be documented to inform
other countries in the region that are tackling high rates of child marriage including Bangladesh,
India, Pakistan and Nepal.

Specific gender dimensions: With regard to the critical dimensions of gender, and particularly sexual
orientation, more progress is needed to repeal discriminatory laws and practices and take proactive
measures to protect LGBTI adolescents from discrimination across all levels of society. This includes
prohibiting unethical sexual orientation “treatments”, as well as better identifying and responding to
the protection and inclusion needs of LGBTI adolescents at school, in the family, in the community and
in broader society.?*®

Finally, whatever the gap in frameworks for realising child rights, even if international, regional and
national legal and policy frameworks do provide an important basis for protection, in practice these
do not protect children without empowered, capacitated and accountable government officials, civil
servants, civil society and ordinary citizens (including children and their caregivers). This means the
need for sufficient budgeting, planning and human resourcing of authorities and bodies with mandates
for child protection, timely flexible and adaptive government response and a culture that strives for
continuous improvement and learning from other countries’ experiences in advancing the realisation
of all rights set out in the CRC.
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2.2. The Participation and Involvement of Children in Decision-Making
2.2.1. The Participation and Involvement of Children in Decision-Making

This part will explore the issue of participation and the involvement of children in decision-making
processes from a children’s rights perspective. Part 2.2.2 will begin with an overview of Article 12 of
the CRC, which enshrines the right of the child to be heard in matters affecting him or her, and to have
those views given due weight in accordance with the child’s age and maturity. It will provide a legal
analysis of Article 12 as well as explore the meaning of scope of “participation”. Part 2.2.3 will centre
on the child’s freedom of expression and the right to access information, both of which are strongly
linked to participation. It will explore how these rights and freedoms are viewed as “prerequisite” for
the exercise of effective participation and what the obligations of States are in that regard.

The following parts will then offer a specific look at different arenas for child participation, their scope
and challenges: child participation in health care (part 2.2.4), child participation in education (part
2.2.5), child participation in the family (part 2.2.6) and participation in criminal proceedings (part.
2.2.7). Finally, the chapter will conclude with a focus discussion on the CRC-OPCP (part 2.2.8) as a
legal instrument to promote child participation and access to justice at the international level.

2.2.2. Article 12 of the CRC and the Concept of Child Participation

Article 12 of the CRC

“1. States Parties shall assure to the child who is capable of forming his or her own views the
right to express those views freely in all matters affecting the child, the views of the child being
given due weight in accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard in
any judicial and administrative proceedings affecting the child, either directly, or through a
representative or an appropriate body, in a manner consistent with the procedural rules of
national law.”

Article 12 of the CRC is a unique provision in international human rights law, and is considered a
“fundamental value” of the CRC.2%¢ The provision enshrines the right of a child (or group of children)
who is capable of forming views to express those views freely in all matters affecting him or her,
and holds that the views of the child must be given due weight in accordance with the child’s age
and maturity.?*” The Article further holds that children should, in particular, be provided with the
opportunity to be heard in judicial and administrative proceedings affecting them, either directly or
through representation.?*® It should be noted that the right to be heard is also found in other provisions
of the CRC in relation to specific contexts and issues (such as Arts. 9, 21, 37 and 40). This reflects
that the right to be heard is an underlying principle of the CRC.?*° As previously discussed in chapter
1, the right to be heard has also been recognised as a general principle of the CRC,?*° and the CRC
Committee considers the right to be heard, and in particular Article 12, to be a central issue in its
dialogues with States Parties, observations and General Comments.?5*

Article 12 was considered a controversial provision in the CRC as it signals a departure from the
previously understood role and perception of children in society. This ties to the notion that children
should be “seen but not heard”, and it was generally believed that children lack capacity and agency
to form valuable views. Also, the right to be heard (still) raises concerns in relation to undermining
the authority of parents and educators as well as challenging the political, social, religious and other
norms.2%2 Yet, the CRC presented a new image of the child, as a subject of rights, with his or her own
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voice and views. Furthermore, the CRC Committee has noted that the views expressed by children “may
add relevant perspectives and experience and should be considered in decision-making, policymaking
and preparation of laws and/or measures as well as their evaluation”.?%3

The legal analysis of Article 12 of the CRC reflects a clear and broad legal obligation.?®* The provision
applies to children who have the capacity to form views, but this should not be viewed as a limitation.
The CRC Committee did not set age limits, nor does it require that children have comprehensive
knowledge on the matter in order to be heard. Moreover, children with difficulties to exercise their
right to be heard, such as children with disabilities, are entitled to assistance.?® Article 12 of the CRC
also grants children the right to be heard “in all matters” that affect them, and before “any judicial and
administrative proceedings”. These elements should be understood broadly to apply in all fields and
contexts impacting children. Article 12 also goes beyond “hearing” the child and requires States to
ensure that the views of the child are given due weight in practice. In that regard, it should be stated
that Article 12 imposes a legal obligation on the State to ensure the right for children to be heard,
without threat of violence or ill-treatment, taking into account the child’s background and needs. Yet,
the CRC does not obligate the child to express his or her views, and considers this to be a choice of
the child.?%®

The implementation of Article 12 of the CRC has been broadly conceptualised as “participation”.?5”
According to the Council of Europe Recommendation on the Participation of Children,?® participation
is defined as the right, means, space and opportunity to express views freely, to be heard and to
be able to contribute to decision-making, with the views given due weight in accordance with the
child’s age and maturity. Lundy (2007) has also explored the concept of participation and presented a
(chronological) model to conceptualise the different elements of Article 12.2%° These elements include:

e Space: In order to enable meaningful participation of children, there needs to be a space to
encourage such participation. Lundy reiterates that the space offered to children to participate
must be a safe space,?®® meaning that children will not be exposed to threats, violence or ill-
treatment when speaking up and offering their views. The space should also be inclusive and
diverse to allow all children to participate without discrimination of any kind.25*

¢ Voice: This element refers to the opinion and views of children. The right to be heard is dependent
on the child’s ability to form a view. The term “age and maturity” refers to the weight that the
child’s views should receive and, in any case, should not be regarded as a limitation on the right of
children to express their views freely.?¢? Lundy recognises that children may require assistance to
be heard, such as child-friendly information, guidance, sufficient time, etc.2%®

* Audience: This element refers to the persons and/or decision-makers who are hearing children.
Lundy holds that in order to effectively and fully implement Article 12 of the CRC, the decision-
makers themselves (i.e., those individuals or bodies with the responsibility to listen) should be
listening to children to guarantee that their views are considered (“right of audience”).2%* These
decision-makers should also be trained and educated on how to communicate with children, and
how to adapt to their preferred ways and manners of communications.2%®

¢ Influence: This element refers to the weight that children’s views are given in decision-making.
The requirement of Article 12 of the CRC extends beyond “hearing” children and requires decision-
makers to regard and give due weight to the views expressed by children. The views of children,
then, are meant to have influence and impact, and should not be considered “tokenistic” or
“decorative”. This requires States to establish procedural safeguards to ensure that decisions
will reflect and regard the opinion of the child, and will not consider such opinion “tokenistic” or
“decorative”.26¢
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Figure 1. Conceptualising Article 12

The CRC Committee held that participation should be ensured in various settings, at local, national and
international levels.?%” Yet, there remain significant challenges in implementing children’s participation
in practice. These can stem from either systemic issues, relating to long-standing practices, and
political, social and cultural attitudes towards children and their capacity, or from practical problems,
such as institutional and resource-related barriers.?®® Due to the scope of this paper, parts 2.2.4, 2.2.5
and 2.2.6 will tackle specific contexts of child participation: health care, education and family.

2.2.3. Participation, Freedom of Expression and the Right to Information

The right to be heard, as anchored in Article 12 of the CRC, should not be viewed in isolation. In fact,
many provisions in the CRC are linked to child participation, and are considered “crucial prerequisites”
for the effective exercise of the right by children. These provisions include Article 13 of the CRC,
which anchors the right of the child to freedom of expression, including the freedom to seek, receive
and impart information and ideas of all kinds;?®° Article 14 of the CRC, which anchors the child’'s
freedom of thought and conscience;?’° Article 15 of the CRC, which anchors the child’s freedom of
association and peaceful assembly;?’* and Article 17 of the CRC, which anchors the child’s right to
access information and materials from a diversity of national and international sources.?"

Articles 13 and 17 of the CRC, in particular, have been recognised by the CRC Committee as essential
elements for exercising child participation.?”® While Article 12 of the CRC provides children with a right
to express views on matters affecting their lives, freedoms of expression under the CRC are broader,
covering all fields and issues, and serve as a basis for Article 12 of the CRC. The ability to form views
first requires the freedom to hold and express views, as well as the right to access information from
diverse sources, for example, information on their rights, local services, legislation proposals, etc.?

Access to information covers all forms of media, including the online world, in which children
(particularly adolescents) interact, learn and participate. Yet, access to information should be made
available in formats appropriate for children’s ages and capacities. This requires States, as well as
other relevant stakeholders (i.e., healthcare institutions, schools, media, NGOs, etc.), to create child-
friendly information and materials that are accessible to children. This may require using simpler
language, incorporating visual images and developing creative ways to impart information. Information
for children should also be available in an understandable language that displays gender and cultural
sensitivity, and should be provided to children directly.
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2.2.4. Child Participation in Health Care

Child participation is pivotal in the context of health care. The CRC Committee has addressed and
applied the right to be heard in 2 dimensions. First, in relation to individual health and treatment-
related decision-making processes, such as consenting to medical interventions and/or research.
Second, in relation to general healthcare policies and services at the national and local levels.?’®

2.2.4.1. Child participation in health- and treatment-related decision-making

Children have the right to be informed, consulted and heard, give their opinions independently from
parents and have them taken into account in health- and treatment-related decision-making, in
accordance with their evolving age and capacities. This recognises children as “active stakeholders”
in this issue.?’®

Child participation in health care is closely related to the issue of consent to medical treatment,
procedures and research. Age of consent to medical treatment varies across the globe, and depends
on the type of decision and its potential implications for the child. Thus, while there are considerable
variations on age of consent to medical care between national contexts, the age of consent for
certain medical treatment and procedures in a particular State may also be different. Some countries
have a fixed age of consent for children below the age of 18, and this has been welcomed by the
CRC Committee which strongly recommends States to give due weight to the views of children who
have the capacity to express their views on treatment.?’” However, it should be noted that European
standards, notably in the context of biomedicine, provide additional protection and safeguards for
those unable to consent, including but not limited to children.?’® But if children are able to consent
under national law and practice, they should still be entitled to special assistance and safeguards in
exercising this right.?”°® This requires more guidance and comparative legal research at international
and regional levels. Even if children are legally able to consent, medical professionals are required
to provide clear and accessible information for children on their rights concerning participation in
research and care.?® It holds that children, including young children, should be included in decision-
making processes in a manner consistent with their evolving capacities, be provided with information
on proposed treatments, their effects and outcomes, in accessible child-friendly formats.?5! States
are also required to introduce legislation or regulation to ensure children have access to confidential
medical counselling and advice without parental consent, irrespective of the child’s age, when this is
needed for the child’s safety and well-being. For example, in instances of violence or abuse at home
or the need for reproductive health education or services. A right to counselling and advice is distinct
from medical consent and should not be limited by age.?®?

It is important to distinguish between child participation and the ability of the child to provide consent
to treatment. In relation to biomedical research and care, while the age of consent can differ under
national law, the views of the child, regardless of his or her legal ability to consent, should always be
sought and taken into account as an increasingly determining factor, in accordance with his or her
age and maturity.?®® To enable meaningful participation in relation to their own health, children and
their parents need to be provided with all relevant information, and be offered support. Children, in
particular, are entitled to receive child-friendly and age-appropriate information, in understandable
language. In order to encourage children to effectively participate in health care, professionals need
to be trained on how to communicate with children, and the process in which children are heard
should be child friendly, transparent, informative, voluntary and respectful of their rights, needs and
interests. In a recent study concerning biomedicine and children’s rights, it was found that the existing
international and European standards in the field overemphasise the child’s right to protection and
do not sufficiently recognise the principle of evolving capacities and the child’s right to be heard and
participate in decision-making.284
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Example: Child-Friendly Healthcare Survey (2011)

The CoE guidelines on child-friendly health care provide a framework to ensure healthcare
systems operate in line with international children’s rights. As part of the guidelines,
thousands of children and young people across Europe took part in a survey to share their
experiences and views on health care. The findings of this survey show how important a
child-friendly healthcare system is, highlighting children’s own high awareness of their
treatment and experience with healthcare systems. For more information, see https://www.
each-for-sick-children.org/images/2015/EU_Council_Child_Friendly_Healthcare_Final_
Report__English_version__1.pdf.

2.2.4.2. Child participation in healthcare policies and programmes

Healthcare services are not (necessarily) designed to accommodate the needs of children or
adolescents and, for this reason, the CRC Committee found that children should also be consulted in
relation to healthcare-related plans, policies, administration and legislation and be able to contribute
their own experiences as patients and/or family members of patients.?®®

This requires government bodies to develop adapted procedures and mechanisms to hear children,
from diverse backgrounds, of differing ages and with varying health conditions, and ensure their views
are given due weight and consideration in policy design. In addition, States should require relevant
stakeholders, such as healthcare providers, to establish procedures under which children can be
heard and participate.

2.2.5. Child Participation in Education

School is central to the lives of children, and they also have a right to participate and be heard within
the context of education.?®® The CRC Committee found that the aims of education need to be child-
centred and friendly, and highlighted the importance of collaborative and participatory education.?®”
In particular, the CRC Committee considered participation to be “fundamental to the realization of the
right to education”,?®® and held that States are required to build opportunities for children to express
views and have them given due weight, in all educational environments, and promote a participatory
learning environment for all children.?®®

In that regard, Goal 4 of the SDGs calls upon States to ensure “inclusive and equitable quality
education”,?®® and it has been recognised that quality education is closely tied to student participation
in academic and non-academic activities.?®* Participation is also a crucial element in the “child-
friendly schools” policy developed by UNICEF, which specifically examines “how far child participation
is encouraged as standard practice in classroom interaction as well as in the broader operation and
management of the school”.2%2

Student participation is associated with many advantages. Thus, it is considered important to
create a social climate in the classroom that stimulates cooperation and mutual support, and the
CRC Committee found that giving weight to children’s views can assist in eliminating discrimination,
preventing bullying and violence, and reducing the use of and need for disciplinary measures.?*?
Participation in education can take various forms, and be implemented at different levels. Thus, while
individual children should be heard directly in decisions relating to their education and schooling (such
as choice of tracks or education programmes, decisions on next level schools, school disciplinary
procedures, etc.),?** children as a group should also be consulted on all aspects of education policies
and substance at school, local and national levels.
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Student participation can be achieved by student councils or other forms of student representation on
school boards and committees. Student councils are the official representative body that can express
views on school policies, and make decisions and take actions on behalf of the student body. Such
institutions, as well as independent student organisations, should be supported by the State and the
school administration in order to allow children to have a participatory role in the education system.?%5
This requires, among others, the need to ensure that such bodies are inclusive of all students, reflect
the student population without discrimination, enjoy certain decision-making powers and are able
to speak out freely and express views on school policies and codes without threat of ill-treatment or
punishment.2%¢

There exist many studies on student councils as an institution, and to what extent they allow for
effective and genuine student participation.?®”

2.2.6. Child Participation in the Family

Child participation also plays a role within family matters. In cases of separation and divorce, for
example, children are affected by decisions on the issues of maintenance, custody and access. Many
jurisdictions include an obligation of the judge to consider the best interests of the child in decision-
making but, in order to understand best interests, children should have a right to be heard in decision-
making and mediation processes.?°® The CRC Committee also refers to participation and finds a legal
obligation in relation to separation from parents and alternative care systems: on decisions to remove
a child from his or her family, the view must be taken into account in order to determine the best
interests (see also CRC Art. 9(2)).2°° The best interests of the child should also be heard when a child
is placed for adoption or in kafalah.3% The best interests of the child are also a main consideration in
the context of relocation and in cases concerning international child abduction.

In addition to these family matters and legal disputes, the question remains as how to involve children
in decision-making in a non-conflict situation, for example. The CRC Committee holds that a family in
which children can express views and be taken seriously from the earliest ages provides an important
model in preparing the child to exercise this right in the wider society, and that this approach promotes
the child’s individual development and enhances family relations and support.°* The CRC recognises
the rights and responsibilities of parents, or other guardians, to provide direction and guidance to allow
the child to exercise his or her rights, but this needs to be consistent with the evolving capacities.3?
States should encourage parents to listen to their children and give due weight to their views through
legislation and policy and education programmes.3%

2.2.7. Child Participation in Criminal Proceedings

The child’s ability to effectively understand and participate in the proceedings is considered a
prerequisite of the right to fair trial. At the international level, the concept of participation in the context
of (juvenile) criminal justice proceedings was introduced in the Beijing Rules, stating that proceedings
should take place in “an atmosphere of understanding” which allows the child to participate and
express himself or herself freely (Art. 14.2). In the context of juvenile justice, it is not required that the
child understands every point of law but that he or she has a broad understanding of the procedures,
their structure and their potential consequences.3** A child’s legal representative, as well as other
stakeholders involved in the criminal proceedings (e.g., police, judges), should explain these elements
to children and ensure that they can understand and are (en)able(d) to participate. This approach has
been further developed by jurisprudence at the regional level, particularly in Europe. The European
Court of Human Rights has brought the child’s effective participation under the right to a fair trial.3%®
Later on, the Council of Europe adopted guidelines on child-friendly justice, to support children in the
justice system and enable their effective participation.
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The right to participate requires that law enforcement and judicial authorities take measures to ensure
children are able to participate effectively during justice procedures. Such measures include adapting
procedures for children, establishing specialised units and providing the child with information about
the charges in understandable and age-appropriate language. In addition, judicial procedures should
be accessible, child appropriate and child friendly. Law enforcement, prosecution and judicial officials
should also undergo specialised training on child development, learn how to communicate with
children and make them feel safe to participate in proceedings. Participation should be respected
in every stage of criminal procedures. There has, however, been increasing attention to protecting
children and ensuring their right to participate in the initial stages of investigation, including during
police interrogations, when children are particularly vulnerable. Among others, a child’s right to legal
representation before and during police interrogations (explicitly recognised in the case law of the
European Court of Human Rights) and the right to have his or her parents involved as well have been
developed further in this regard.

2.2.8. Special Focus: The OPCP and Child Participation

As previously discussed in part 1.1.5., the CRC has 3 Optional Protocols. The third Optional Protocol,
the OPCP, was adopted by the UN General Assembly in 2011 and entered into force in 2014.3°¢ The
OPCP enables individual children, groups of children and States to file communications to the CRC
Committee concerning alleged violations of their rights under the CRC and/or its Optional Protocols.3°”
The adoption of this Protocol has been welcomed as an important milestone in recognising children’s
rights, particularly the child’s right to participate and access justice at the international level.3%®

2.2.8.1. OPCP: Background and development

The initiative to develop an Optional Protocol to the CRC on communication procedures began in the
early 2000s and was led by NGOs working in the field of children’s rights.3°° In 2009, an open-ended
working group was established in order to explore the possibility of drafting an Optional Protocol,3*°
and the final text of the Protocol was adopted in 2011.31*

The OPCP is consistent with other UN-level communication procedures, but it also takes into account
the specific needs and vulnerabilities of children, and addresses child participation and access to
justice.®'2 Thus, the OPCP offers adapted and child-friendly procedures that are guided by the principles
of the best interests of the child and child participation.3t3

2.2.8.2. Child participation under OPCP

The OPCP enables the CRC Committee to better address and enforce children’s rights at the
international level, and can play a critical role in relation to child participation. The OPCP anchors
the right of the child to be heard in the procedures by requiring that the CRC Committee shall “have
regard for the rights and views of the child, the views of the child being given due weight in accordance
with the age and maturity of the child”. It can be argued that this “illustrates the intention of involving
children in the proceedings”.3** The rules of procedures also set particular safeguards for child
applicants, including adapted and child-sensitive procedures, the requirement to publish decisions in
an accessible manner and in child-friendly language, safeguards to ensure children’s protection and
privacy, etc.3%®

However, there remain challenges for the effective participation of children under the OPCP.3%¢ For
example, the OPCP establishes that non-written communications are inadmissible,3'” and this can
have implications for (young) children who may be better able to express themselves through other
means (i.e., drawings, film, etc.). In addition, filing a communication requires legal assistance for
child applicants. For this reason, it is unclear to what extent the CRC Committee will communicate
directly with children in practice or offer them child-friendly explanations and information when they
are represented by a lawyer.3!8 Also, it should be noted that the OPCP permits the CRC Committee
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to receive communications on behalf of children, even when they do not consent to the claim, if the
author “can justify acting on their behalf without such consent”.3*° In light of the child’s right to be
heard and have his or her views be given “due weight” in decision-making, it is unlikely that the CRC
Committee will interpret this provision broadly. Yet, this provision may have negative consequences
for the child’s right to participate.

2.3. International Partnerships and State Provisions for the Survival
and Development of Children

2.3.1. Overview: Frameworks for Partnering to Advance Child Rights

The realisation of child rights requires strategic mobilisation, coordination and partnership across
the community, national, regional and global levels as well as the meaningful engagement of
key stakeholders across those levels. This work involves engaging government duty-bearers and
mandated ministries covering social welfare and protection, health, education, justice and interior,
civil society actors, religious authorities, non-state actors and business actors towards a shared
purpose of ensuring children’s protection, access to services and rights as provided in the CRC, its
Optional Protocols and other human rights instruments. Most importantly, this national level system
needs to deliver protection and services for children at the community level and meaningfully engage
community-level stakeholders and individuals, including enhancing the engagement of fathers and
other paternal family members. Engagement of religious and other community leaders is particularly
critical for tackling harmful social practices, including child marriage and child labour.3?° The limits
of national-level policy efforts alone to shift deeply entrenched social practices however is well
established, for example in Afghanistan3?!* and throughout numerous ASEM Partners. Some factors
include lack of meaningful engagement of other key actors and necessary budgets falling short. The
value of partnerships - local, national and international - then becomes critical in advancing solid
child protection systems that deliver across the full spectrum of child rights and work for every child,
with the need to strike the right balance of involvement, investment and leadership by all actors at
all levels.

2.3.1.1. The Sustainable Development Goals as a framework for partnerships on
child rights

The SDGs are grounded in the UDHR and international human rights treaties, including the CRC. This is
demonstrated by the fact that all 17 goals have a direct link to 1 or more CRC provisions.??2 Goal 17 is
specifically dedicated to strengthening means of implementation and revitalising global partnerships,
focusing on creating local, regional and interregional partnerships for the implementation of the SDG
framework and Agenda 2030. At the interregional level, there is significant potential to strengthen
technical assistance exchanges and cooperation as well as proactive protection measures, particularly
for victims of transnational crime and children on the move. An Asia-Europe partnership could select
core thematic concerns of common interest in order to enhance protection for children, while also
explore more opportunities to learn from different country perspectives and experiences, under the
overall banner of SDG 17 and with a focus on child rights. For example, enhancing cooperation,
protection and assistance to prevent and respond to asylum-seeking and refugee children and
child victims of trafficking, as well as respond to new questions raised around children’s lives and
experiences in the digital world.

2.3.1.2. Leveraging regional organisation for partnerships on child rights
At the regional level, ASEAN, the South Asian Association for Regional Cooperation (SAARC), the CoE

and the EU play key roles in facilitating the implementation of the CRC, responding to issues requiring
regional cooperation, such as children on the move, missing children and trafficking. Regional bodies
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can facilitate good practice sharing and technical cooperation.3?® Further opportunities for facilitation
by means of a protection approach rather than a purely law-enforcement approach are needed. The
evaluation planned for the CoE Strategy for the Rights of the Child (2016-21) will provide helpful
guidance for other regional bodies in this regard. In terms of standard and target setting, where
existing internationally agreed standards and targets exist such as the CRC General Comments and
SDGs,3% these can provide helpful baselines and help set targets that regional groupings can agree
and pursue collectively. The creation of the AICHR in 2009 and the ACWC in April 2010 are significant
achievements in this regard.

2.3.1.3. Mobilising the private sector in support for child rights

Business actors, both national and transnational, have a responsibility to ensure children are not
exploited through the conduct of their operations.32® Practically, this involves having a publicly available
zero-tolerance policy on exploitative activities involving children, including those classified as the
worst forms of child labour. A second responsibility for business actors is to take proactive voluntary
measures to support the realisation of children’s rights. There is significant potential to expand and
innovate the proactive role of business actors in positively contributing to children’s rights through
corporate social responsibility initiatives.3?® For example, this could entail offering work placements,
training, scholarships and other capacity-building support to vulnerable caseloads including children
in alternative care and ethnic minorities.3?” Good practice needs to be distilled from innovative private
sector initiatives, such as the Myanmar Mobile Education Project (myMe) that brought mobile flexible
education and assistance to over 1200 children working across 53 tea shops.3?® The project received
corporate sponsorship from Telenor, Ooredoo, Baydin and Samsung and brought the classroom to
vulnerable children’s workplaces and homes.32°

2.3.2. Areas for International Partnerships: Good Practices, Priorities and Gaps
2.3.2.1. Better protecting refugee, migrant and trafficked children

Given the clear interrelationship between refugee, migrant and stateless children and heightened
vulnerability to smuggling, trafficking and sexual and labour exploitation, enhancing regional and
international partnerships and technical cooperation is essential for timely solutions, including family
reunification and supporting ASEM Partners to scale up integrated child protection response services.
Documented lessons learned from the recent experience in Europe from both Save the Children and
UNHCR-UNICEF-the International Rescue Committee (IRC) provide informed guidance for ongoing and
future influxes of unaccompanied children and other children on the move.3* Learning from country
experiences and sharing good practices to promote predictability and clarity in procedures and
practices is essential, and should aim to improve timely identification, referral and age assessments,
appointment of legal guardians and access to legal representation, participation, interim care and
access to services as well as best interest determination (BID) processes and solutions.®3* Regional
partnerships are particularly needed as there remain far too many gaps and variations in how
frameworks are applied in practice. In the case of the EU, where asylum frameworks are relatively
robust for unaccompanied children, state and government official practice was nevertheless often
inconsistent regarding obligations, with officials turning a willing blind eye and/or encouraging
unaccompanied minors to move on to avoid registering them.332 This is despite the Dublin Regulation
which requires that when a child is first registered in an EU state, the authorities of that state identify
whether the child has family in another EU state and, if so, the child is then sent to that state for asylum
claim processing.®*3 A further gap and worrying trend is the multiplication of “migration sensitive” aid
agreements between countries and regional organisations (for example, between the European Union
and Afghanistan under the “Joint Way Forward” agreement), which hints at aid being conditional on
countries accepting more and more (potentially forced) returns, with limited protection or safeguards
against the returns of unaccompanied and separated children.33*
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Case Example — 2012 Study on Unaccompanied and Separated Children in
Malaysia, Indonesia and Thailand:

In Malaysia, Indonesia and Thailand, the concept of UASC and the understanding of their specific
needs versus®*® broader refugee, migrant, stateless and trafficked children caseloads remains
poorly understood, preventing appropriate identification and response measures. Among the
challenges faced by UASC were lack of documentation and “illegal” status, marginalisation in
detention®3® and refugee camps and restricted freedom of movement, which all individually
prevent UASC from accessing the necessary protection and assistance they need and are
guaranteed®¥’ under the CRC. Moreover, the study found a gap between rhetoric and reality
regarding international commitments to child rights based on an assessment of domestic legal
and policy implementation. Identification measures were found to be weak, trafficked children
were particularly fearful/at risk due to irregular entry and a number of officials were found to
be complicit in exploitation. In addition, there was weak coordination between government
agencies and international organisations, and over-reliance on insufficiently resourced civil
society organisations. Some good practices, however, were also identified, including the
establishment of multidisciplinary teams to determine child victims of trafficking in Thailand,
with similar taskforces being set up in Indonesia and Malaysia. Furthermore, family tracing
programmes were initiated by government agencies with the support of UN agencies and
national civil society, as well as interim care solutions and some legal representation and
assistance being provided. What still remains to be improved is full ratification of all instruments
that afford protection to UASC, coordination®3® and cooperation between the various actors
dealing with UASC, including clarifying their roles and responsibilities, as well as better cross-
border coordination for the protection of UASC. This needs to be prioritised in the political
agenda of countries in the region as there is very limited awareness of the rights to which
UASC are entitled, especially among government officials. This needs to be addressed through
consistent and specialised training for social workers, police, immigration officers, judges and
other frontline actors who come into direct contact with UASC.

Meanwhile, specifically with regard to child trafficking, a number of existing regional partnership
initiatives need to be better leveraged, expanded or revitalised. The Bali Process on People
Smuggling, Trafficking in Persons and Related Transnational Crime is one such platform. Co-chaired
by Indonesia and Australia, this initiative includes 48 members within and beyond the ASEM region.
Advancing implementation of some of its commitments is the main challenge ahead, together with
moving the Bali Process beyond cooperation on law enforcement and towards a more proactive
protection/survivor-centred approach for victims in line with international and regional commitments.
Good practice and partnerships in Europe include closer collaboration between INTERPOL and regional
networks, such as the European Union Agency for Law Enforcement Cooperation (EUROPOL), EUROJUST
(the EU’s judicial cooperation unit), the European Border and Coast Guard Agency (Frontex) and the
Police Cooperation Convention for Southeast Europe on child trafficking, and the establishment of
specialised networks, such as the Nordic Network against Child Trafficking.33° These practices can be
distilled to assist Asian Member States.

2.3.2.2. International cooperation on missing children

There is a clear correlation between missing children and exploitation, with missing, runaway and
abducted children at high risk of sexual exploitation, trafficking, WFCL, physical and sexual assault,
and death.3%° However, the international legal framework for missing children is weak. While the CRC,
the UN Convention for the Protection of Enforced Disappearance and the 1980 Hague Convention
on the Civil Aspects of International Child Abduction cover important elements, the absence of a
universal definition of “missing children” hinders reporting and investigating missing and abducted
child cases.?** One example of good practice and regjonal partnership in this regard revolves around
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work in response to children on the move in Europe, including the development and dissemination
of a missing children hotline number, advocacy and response services. “The Missing Children in
South-East Asia Model Framework and Regional Review” identified a good practice model for better
responding to missing children (and one which could inform response services and practice in
Europe where there are high caseloads of unaccompanied children on the move). The report gave
recommendations for national legislation to adopt a clear definition of a “missing child”, establish a
reporting mechanism, ensure the capacity for immediate investigation of missing children and put in
place regulations regarding cross-border travel with children, develop a case management system
to organise and record case information (combined with a photo distribution system in line with
privacy and consent requirements). It also recommended enabling the ability to trigger responses and
investigative procedures underwritten by formal agreements between agencies involved in missing
children, providing community engagement programmes and implementing a rapid emergency child
alert system and prevention framework.3*2 While the model framework focuses on domestic-level
responsibilities, at the regional level, ASEAN is well placed to lead and coordinate a regional response
to the issue of missing children,®*® as well as link with existing regional initiatives that may have
crossover such as trafficking.

2.3.2.3. National frameworks to protect children overseas

Domestic legal reforms in one country can bring about or represent significant advances abroad for
the protection of vulnerable children. 2 areas in which this particularly applies and which present
opportunities for closer collaboration between States in Asia and Europe are efforts to prevent child
sex tourism and child exploitation in “faux orphanages”. With respect to child sex tourism, ECPAT
International®** has played a key role in bringing the issue to global attention, and a number of
States have enacted reforms to their Criminal Code in order to protect children overseas from child-
sex tourists. Such legal reforms including extraterritorial legislation and related measures have now
been enacted in over 40 countries including Australia, Cambodia, France, ltaly, the Netherlands,
New Zealand, Ukraine, the United Kingdom and the United States.?*® In June 2017, Australia took
further steps and passed legislation to prevent registered sex offenders with reporting obligations
from travelling abroad.®*¢ Further progress is also being made through the current drive to end the
unintentional, yet significant, harm caused by well-intended foreign tourists involved in facilitating
orphanage tourism abroad. Orphanage tourism, including voluntourism, exploits the good intentions
of foreign tourists, uses poor children as a commodity and deceives families into believing that their
children will be given a better life and access to education. The overwhelming majority of children in
these so-called orphanages have at least one living parent,®*” as well as extended family networks.
Children placed in such orphanages are at higher risk of trafficking, child labour, physical and sexual
abuse and poverty.3*® Legislative and other measures, including closer partnerships and coordination
between the countries of origin and the countries in which these faux orphanages are located, can
help stop this practice and have a significant impact on children’s protection and survival.

2.3.2.4. Better monitoring and accountability through partnerships and consultations

Monitoring and accountability is critical for the realisation of children’s rights and treaty monitoring
bodies play an instrumental role in this effort. In this regard, ASEM Partners should consider closer
cooperation in jointly monitoring General Comments issued by the CRC and scale up work with key
partners, including civil society, to ensure full compliance with treaty obligations. The UPR also provides
a structured opportunity to track Member State progress on CRC implementation and promotion.
Civil society organisations, both domestically and internationally, play a critical role in contributing
to UPR consultations by submitting reports and recommendations to OHCHR and advocating
and lobbying Member States in the lead up to, as well as in accepting, UPR recommendations.3*°
Regional organisations, including the EU, CoE, ASEAN and SAARC, can play an instrumental role in
strengthening CRC implementation and monitoring by aligning their strategies and targets for child
rights with the CRC, the standards set by the General Comments and SDG targets and facilitating good
practice sharing and technical cooperation across States. Regional strategies can include targets for
good practice compliance on children on the move (reunification, documentation and interim care),
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support to survivors of trafficking and justice for children, among other key child rights concerns. Wider
consultation is a further avenue to enhance treaty monitoring, with Article 12 of the CRC particularly
in mind for its focus on guaranteeing children the right to participation and expression of views in
all matters affecting the child, in accordance with their age and maturity. CRC General Comment 20
(2016) on the implementation of the rights of the child during adolescence and General Comment
21 (2017) on Children in Street Situations provide good practice®® examples of consultation with
children and civil society that should be systematised for all future General Comments, and expanded
to country-level reporting on the CRC. These consultations should be representative of diversity factors
such as age, gender and geography and conducted by suitably qualified child protection specialists.
Further, OPCP provides ASEM Partners, and their respective regional organisations, the opportunity to
strengthen their accountability to children and the implementation of the CRC. It is recommended that
States and, where relevant, regional mechanisms should consider setting targets for ratification and
concrete domestic implementation measures.
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Chapter 3: Emerging Issues

The 3" chapter explores some new and emerging trends such as children’s rights in a digital
environment, including both the opportunities and grave risks that new technology and tools present
to the advancement of child rights. Ongoing challenges related to privacy, freedom of speech and
radicalisation will be discussed. Next, the role of several key non-state actors in advancing and/or
undermining the fulfilment of children’s rights will be outlined. This non-exhaustive list includes non-
state armed actors, national and transnational businesses, religious and community leaders, and civil
society. The chapter concludes with recommendations from the rapporteurs.

3.1. Children’s Rights in a Digital Environment

Rapid advancements in information, communication and technology (ICT) have radically altered the
way children interact with each other, and access and share information. These changes have opened
up significant opportunities for advancing how children learn and connect with their peers and the
wider world. However, alongside this advancement has come the exacerbation of pre-existing risks, as
well as the creation of new risks, in a largely unregulated world wide web. There are further relevant
development and child right concerns in ensuring equitable access to digital platforms given the
significant advantages they play in facilitating learning and educational outcomes.

Access to new ICT triggers several core child rights guaranteed in the CRC, including non-discrimination,
participation, access to information, freedom of expression, access to education and privacy. Further,
as “Access to internet and digital literacy is gradually being considered as dimensions of the rights
of the child to freedom of expression, to participation and to education.”®?, there is increased
pressure to facilitate equitable access to these resources both within and across countries. In 2015,
the International Telecommunication Union (ITU) estimated that an additional 2 billion people from
developing countries would have access to the internet by the end of 2015.352

Before outlining the risks, it is important to highlight the positive opportunities presented by the
unprecedented growth in ICT. Research has demonstrated positive outcomes from children’s access to
the internet beyond learning and social connection to also encompass and facilitate entertainment.33
ICT can further advance education, learning and inclusion outcomes for children with special needs,®**
children with language needs as well as gifted and talented students.®® It is important to balance the
positives generated by these opportunities against some of the key risks outlined below.

The rise in ICT has created new, as well as exacerbated pre-existing, protection risks for children.
These risks include cyberbullying, social media addiction, online privacy and data protection concerns,
online recruitment and radicalisation, online grooming and sexually explicit content involving children
as well as children’s largely unregulated access to online adult pornography. Regarding the latter,
studies are showing that children’s exposure to online pornography has changed norms related to first
sexual experiences and respectful relationships in alarming ways.3%¢

Some of the above concerns are a new platform for pre-existing risks such on bullying and
radicalisation, although the ready accessibility and lack of regulation of the internet have significantly
escalated the risk. Examples include the phenomena of Islamic State of Irag and Syria (ISIS) brides
lured online and the role of female British online radicalisers/propagandists.%” According to a RAND
report, the internet has been an enabler for radicalisation, acting as an echo chamber, accelerating
the process, not requiring physical contact and increasing opportunities for self-radicalisation.3®® While
the issue of online recruitment of children by ISIS has attracted significant media attention, equally
alarming is the online recruitment and indoctrination of impressionable adolescents, including less
visible females,*®° by alt-right populist movements. Policy responses involving education and media
prevention campaigns need to take a holistic approach to the wide range of propaganda movements
and their associated exploitation risks online.
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The CoE Strategy for the Rights of the Child (2016-21) includes child rights in a digital environment
as 1 of its 5 strategic priorities. The strategy calls for investing in education and intercultural dialogue
to prevent the radicalisation of children as well as the need to respond to the reintegration needs of
radicalised minors.3® The CoE commitment to produce guidance and support for Member States to
ensure children’s participation, protection and provision of rights in the digital environment will be
helpful for the broader ASEM partnership.36*

Further guidance and tools are needed to better mitigate, prevent and respond to the wider range
of challenges presented online. A 2016 Australian Senate Inquiry into the harm being done to
Australian children through access to pornography on the internet received several helpful harm
minimisation strategies and good practice from other countries.3%2 Basic tools include internet filters,
education campaigns in schools and online, a UK and EU initiative to work with internet providers as
well as innovation in sexual and reproductive health education and information to prevent harmful
consequences of early online pornography consumption. Regarding the latter, the Commissioner
for Children and Young People Western Australia noted that the primary harm minimisation tool is
education on healthy and respectful relationships. In terms of protecting children online, the research
and findings®®® of EU Kids Online should be considered for contextualisation to non-EU countries.
There is a need to implement evidence-based responses to prevent online grooming and predatory
behaviour in high-risk countries such as the Philippines and Thailand in particular.3®* Finally, “The
extent to which children feel that they can rely on and seek help from social agents around them is
indicative of their ability to cope with risky situations and engage with the protective factors from their
environment.”3® This reinforces the importance of investing in peer-to-peer networks, parents and
teachers in prevention activities.3¢®

In terms of the future and children’s rights in a digital environment: “Future policy and practice...
needs to be holistic but also integrated and mainstreamed in other national policies that a) deal with
children’s rights in general and b) are aimed at the development of the ICT services and the information
society.”®%” Further, recognising the uneven rate at which access has been realised compared with the
North, global South actors can benefit from lessons learned and research initiatives such as the Global
Kids Online international research partnership.3%®

3.2. Children’s Rights and the SDGs

The SDGs are grounded in the UDHR and international human rights treaties including the CRC. This is
demonstrated by the fact that all 17 SDGs have a direct link to one or more of the CRC provisions.3%°
One of the SDGs is to create partnerships for implementation. Given how children’s rights are closely
intertwined with the SDGs, what are the examples of partnerships and initiatives that demonstrate
good practice? What would an Asia-Europe partnership on protecting children’s rights look like? At
the interregional level, there is significant potential to strengthen technical assistance exchanges,
cooperation and proactive protection measures, particularly for victims of transnational crime for
example. An Asia-Europe partnership could select core thematic concerns of common interest to
enhance the protection of children. For example, enhancing cooperation, protection and assistance to
prevent and respond to asylum-seeking and refugee children and child victims of trafficking, as well as
responding to new concerns posed through online digital platforms.

The 2017 International Day of the Girl highlighted the grossly inequitable status quo for girls across the
world and the significant challenges that lie ahead for reaching the gender equality-related SDGs.37°
For instance, a girl dies every 5 minutes as a result of violence, 1 in 4 girls is married as a child, 71%
of known trafficking victims are female, 63 million girls have undergone female genital mutilation, 130
million girls are out of school and girls are twice as likely to be infected with HIV.3"*

83



3.3. The Role and Involvement of Non-State Actors

While the State has primary responsibility for implementing the rights enshrined in the CRC, there
are, in practice, a multitude of actors that significantly influence the protective environment for
children and the realisation of their rights. This includes children themselves, individual citizens,
families, community and religious leaders, teachers and healthcare workers, government officials,
armed actors, businesses, national civil society and international civil society, including UN agencies
and other Member States. This section will focus on business actors, non-state armed actors and
religious and community leaders due to persistent challenges as well as the need for more strategic
and meaningful engagement to advance child rights in practice.

3.3.1. Business Actors

Business actors, both national and transnational, have a dual responsibility. The first is to ensure
that children are not exploited through the conduct of their operations. Practically, this entails having
a publicly available zero-tolerance policy on exploitative activities involving children, including those
classified as the worst forms of child labour.3”? The second is to take proactive voluntary measures
to support the realisation of children’s rights. In 2012, UNICEF, Save the Children and the UN Global
Compact released the Children’s Rights and Business Principles (the Principles), which have been
designed to guide both responsibilities.®”® There is significant potential to expand and innovate on the
proactive role of business actors in positively contributing to children’s rights through corporate social
responsibility initiatives. For example, offering work placements, training, scholarships and other
capacity-building support to vulnerable caseloads including children in alternative care and ethnic
minorities.37*

The Children’s Rights and Business in Myanmar “Linked Initiatives” paper documents and aligns
existing initiatives to the 10 children’s rights and business principles that cover the full spectrum of
engaging businesses to uphold and promote child rights. This includes respecting children’s rights;
child labour; decent work for young workers, parents and caregivers; the protection and safety of
children in business activities; safe products and services; respecting children’s rights in marketing
and advertising; children affected by emergencies; and reinforcing community and government
efforts. Good practice and lessons need to be distilled from the wide range of initiatives documented,
including the innovative private sector initiative myME (as discussed in chapter 2).37°

3.3.2. Non-State Armed Actors

The changing nature and patterns of contemporary armed violence have resulted in a significant shift
from conflict between states to within states, as well as a substantial increase in the number of non-
state armed actors. Strategic engagement with non-state actors in armed conflict and other situations
of violence®’® is essential for safeguarding the child rights outlined in the CRC and its Optional Protocol
on Children in Armed Conflict. UNICEF, among other humanitarian mandated actors, has used such
strategic engagement to secure humanitarian access to vulnerable children in need of protection and
assistance as well as secure the release of CAAFAG. A recent example includes UNICEF’s indirect
engagement with the Taliban to gain humanitarian access to otherwise inaccessible areas, thus
enabling a subsequent successful immunisation campaign.>”” UNICEF negotiations have further
secured the release of children from armed groups in Uganda, Sri Lanka and Nepal. UNICEF and other
humanitarian and human rights actors need to be afforded this space to continue work critical for the
realisation of child rights in Member States’ territories. CAAFAG remain children in need of protection,
in conflict and peace, regardless of the designation of the non-state actor.

Successive UN Secretary-General reports on the protection of civilians in armed conflict have restated
the need for more consistent engagement with non-state armed actors to strengthen compliance
with international humanitarian and human rights standards, including those associated with the
recruitment and use of children. Further, non-state actors are well-represented in successive annexes
to the Report of the Special Representative of the Secretary-General for Children and Armed Conflict,
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which mandates listing parties to armed conflict that recruit and misuse children in conflict as well as
those that do not have measures to protect children from death or injury, sexual violence, abduction
and attacks on schools and hospitals as provided under the UN Security Council’s adopted resolutions
in 2009 (1882), 2011 (1998) and 2015 (2225). Effective implementation of these measures requires
dialogue to prevent as well protect children from grave rights violations.

Member State counterterrorism measures and security-related CVE/PVE®"® activities can, in practice,
significantly undermine children’s right to life, survival and development as provided under Article 6
of the CRC. This includes through grave rights violations such as arbitrary detention, torture, death
and injury, attacks on school and hospitals, as well as failure to follow due process and implement
diversion measures for children caught up in counterterrorism measures such as raids. Additional
specific training and protocols are needed for state actors interacting with children caught up in these
measures, ensuring practical diversion and children’s treatment in line with international and national
obligations, including those under the CRC.

It is important to recognise that the CVE/PVE agenda and associated measures used by Member
States in situations of conflict, as well as peace, have the potential to inadvertently, yet significantly,
undermine over 20 years®”® of hard fought advocacy to better protect children exploited during
armed conflict, as well as roll back or place constraints around women’s engagement in peace
and peacebuilding.®®° CVE/PVE security-related measures have tended to be intimately linked with
legislation that overrides rule of law and due process principles in practice, giving state actors far-
reaching powers at the detriment of human rights obligations, especially for children detained,
charged and tried under such legislation.®8! As provided in Human Rights Council resolution 30/15
in 2015 on human rights and preventing violent extremism, the Council makes clear the need for
any CVE/PVE measures to comply with State obligations under international human rights, refugee
and humanitarian law, including human rights education and training capacity building for State and
local entities involved in implementing such measures.®#? Further work is needed to reorient the CVE/
PVE agenda to address the root causes and drivers of social exclusion and youth marginalisation in
development, as well as establish the necessary firewalls with humanitarian action.

3.3.3. Religious and Community Leaders

The strategies, advocacy and programming of humanitarian and development child rights actors
continue to prioritise community-based interventions. Central to the effectiveness of these is the
ability to meaningfully engage religious and community leader gatekeepers, recognising the critical
role they play in either facilitating or undermining the advancement of child rights, including those
aimed at addressing gender inequality. Community-level attitudes and practices not only significantly
impact children’s right to life, development and survival but also influence the prevalence of harmful
sociocultural practices such as early marriage and female genital mutilation. It is important to
acknowledge the positive role religion and religious communities can and do play in promoting the
rights of the child, with key religious texts across faiths referring to the need to protect and provide
special care for children.3 Further, religious leaders have a strategic advantage “with moral standing
and broad platforms” to reach a wide spectrum and diverse members of society with messages
on children’s rights to protect them from violence, exploitation and abuse.®¥ In conflict and other
situations of violence, religious leaders can play an even more critical role through their access to
affected populations, including children, and support their rights to life, survival and development.

Interfaith dialogue plays a significant role in advancing child rights including through conflict
prevention and peace-building activities. In the lead up to Myanmar’s historic elections in 2015,
Interfaith for Children, an inter-religious platform for children, brought together religious leaders from
the country’s 4 main faiths to promote peace and tolerance and urged “parents and guardians of
any faith to bring peace, harmony, understanding and cooperation without discrimination towards
any race, religion nor culture.”3® While a positive step in 2015, recent events highlight the need for
continuous robust interfaith dialogue to promote peace and tolerance in high-risk contexts, as well
as prevent discrimination and grave rights violations against children and their caregivers. Positive
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interfaith community-level interventions from Indonesia, a multi-ethnic and religious society, could
assist Myanmar and other countries in reducing ethnic and/or religious tensions, proactively promote
harmony and inclusive communities as well as facilitate reconciliation processes necessary for peace.
Finally, inter-faith dialogue initiatives need to ensure the meaningful engagement of children and
youth, in addition to their caregivers and other key stakeholders, such as through youth interfaith
leadership and networks.3¢

3.3.4. Civil Society Plays a Central Role in Advancing Child Rights and Holding States
Accountable

Domestic and international civil society have and continue to play a central role in advancing the rights
of the child. From filling critical gaps in service provision, leading public advocacy on behaviour change
campaigns and lobbying governments through private advocacy and treaty-based mechanisms. UN
agencies and various other international humanitarian actors have made it abundantly clear that
contemporary identity-based domestic armed conflicts abuse and consciously target children,
leaving them physically scarred and psychologically traumatised. UNICEF, ICRC, Save the Children
and Plan International have referred to the lack of accountability of those wielding military, economic
and political power as the root cause of violence against children. International advocacy to resolve
children’s vulnerability in conflicts, for example, has adopted 4 specific approaches: publicly naming
those who target children, establishing children’s peace zones, lobbying for a more rigorous normative
framework and establishing international alerts to ensure that States and non-state actors comply
with existing humanitarian and human rights norms.3#” At the international level, NGOs have become
significant actors and norm-shapers. The experience of NGOs, especially child rights organisations at
local levels, has become crucial for ensuring the compliance of State and non-state actors during times
of conflict. The mainstreaming of children’s concerns through the UN protection agenda for children
affected by armed conflict has focused on 4 specific elements that define the specificities and the
scope of application of its campaign.3® These 4 elements are the systematic monitoring and reporting
of grave violations against children as a basis for action to end the impunity of those committing
abuses; the mainstreaming of CAAC concerns into the policies, priorities and programmes of the
entities and institutional processes of the UN and beyond; the strategic advocacy, awareness raising
and dissemination of CAAC norms and standards; and the recognition, support and enhancement
of local civil society actors, organisations and networks who represent the front-line protection and
rehabilitation of CAAC.38 Children’s visibility is also raised in both global and local advocacy by drawing
attention to their vulnerabilities and marginalisation. However, this strategy also includes initiatives
to integrate children’s voices into advocacy programmes, and from early 2000 encouraging children’s
peace movements.3%°

While images of children have historically been used to frame advocacy measures, children’s direct
participation has been almost non-existent in advocacy and activism until comparatively recently.
The rationale was that while it was critical to advocate for children’s agency and empowerment,
ultimately it was adults who framed the policies. Such an advocacy approach was universal in global
governance, including transnational movements, anti-trafficking networks and in state governance
mechanisms. Children as participants in political movements, both peace and protest movements,
have different kinds of roles in activism and advocacy. Children’s representations in global and local
advocacy strategies - their participation and the political framing of their identities - illustrate that
the multifaceted and sometimes paradoxical engagement of civil society in child protection and child
rights discourse is an ongoing and significant factor that must be recognised in order to understand
and properly accede to the rights of children globally.3°*
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EPILOGUE: RECOMMENDATIONS FROM THE
RAPPORTEURS - A 4-PILLAR APPROACH

One way to subject the reinvigorated children’s rights analytical framework to critical scrutiny is to ask
how the framework can improve articulating the concerns of children. In this context, we propose that
the deliberations focus on a 4-Pillar Approach regarding children’s rights. Drawing insights from the
recognition, participation, protection and empowerment of children must be central to a rights-based
agenda for children’s well-being and development.

As we noted earlier, the CRC, which was adopted by the General Assembly on the 20 November 1989,
was the first comprehensive and legally binding instrument to cement the recognition of a wide range
of children’s rights, including civil, political, social, economic, health and cultural rights. In striking the
balance between investing in children today for their well-being in the future and their fundamental
right to participate and be well today as children, children themselves can and must help define what
that successful balance should be. Now is the time for us to meaningfully recognise the importance
of involving them in defining indicators and the vision that will hold the community to account in
achieving the SDGs.

The CRC explicitly recognises children as bearers of human rights and fundamental freedoms, and
particularly underscores that children have the right to protection against non-discrimination (CRC Art.
2), the right to have his or her best interests taken into account as a primary consideration (CRC Art.
3(1)), the right to life, survival and development (CRC Art. 6) and the right to be heard (CRC Art. 12).
Children’s participation rights are reflected under Articles 12, 13, 14, 15, 16, 17 and 31 of the CRC.
Children’s right to participation has proven to be one of the more innovative and controversial aspects
of children’s rights, pushing the boundaries of many societies’ socially constructed ideas of children
and their agency. General Comment No. 12 of the CRC Committee (2009) on the right of the child to
be heard provides helpful guidance to States and other parties on interpreting and applying this right,
which, as already stated, has been identified as one of the 4 general principles of the CRC. In practice,
the right to be heard is commonly qualified, particularly in best-interest determination procedures
such as family care arrangements, judicial proceedings and medical decision-making, with children’s
views to be taken into consideration in accordance with their age and maturity.3%2

Children’s right to protection and its many interrelated elements are provided under multiple articles
of the CRC including Article 4 (protection of rights), 11 (kidnapping), 19 (protection from all forms of
violence), 20 (children deprived of a family environment), 21 (adoption), 22 (refugee children), 32
(child labour), 33 (drug abuse), 34 (sexual exploitation), 35 (abduction, sale and trafficking), 36 (other
forms of exploitation), 37 (detention and punishment), 38 (armed conflict), 39 (rehabilitation of child
victims) and 40 (juvenile justice). Article 4 of the CRC provides for the protection of children’s rights
and the responsibility of Member States to “undertake all appropriate legislative, administrative and
other measures for the implementation of the rights recognized in the present convention” as well
as the supportive role of international cooperation when Member States’ available resources are
constrained. Children’s right to protection from all forms of violence and consequent responsibilities
of Member States are outlined under Article 19 of the CRC. This also relates to the child’s relationship
with his or her parents and family, and it deserves to be mentioned that the CRC protects the child-
parent relationship and their right to family life (CRC Art. 9), which builds on the recognition of the
position of parents and the extended family in the CRC (CRC Arts. 18 and 5). Recognising the additional
special protection needs of refugee children, Article 22 confirms their protection under the CRC as well
as their need for additional special protection measures. In this regard, it is also relevant to mention
Article 41 of the CRC, which considers the CRC in relation to both international and national legal
frameworks and provides that the CRC does not affect provisions that are more conducive to the
realisation of the rights of the child.33
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The transformative potential of the straightforward language of empowerment should not be
underestimated. Children are right bearers and they are the future of this world. Empowerment is
embedded in a participatory approach, focuses on the individual child and his family and community,
and emphasises both global and local understanding of children’s rights. Empowerment must be seen
as a prerequisite for the enjoyment of rights and implies different positive obligations for States and
an active involvement of non-state actors.

While acknowledging the complexity and difficulties of this 4-Pillar Approach, it is important to consider
it in order to better understand and implement children’s rights across the globe. The 4 pillars are
interrelated and they must be included in the processes that allow and enable children to enjoy
their rights irrespective of where they are located. For children’s rights, recognition, participation,
protection and empowerment are personal, relational and collective. The key to effectively addressing
the challenges faced by children lies in addressing violations of their rights meaningfully, whereby this
4-Pillar Approach is interconnected and perceived as a single goal.
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ANNEX 1: SEMINAR PROGRAMME

Day 1 - Tuesday, 7 November 2017

Transfer from Ramada Hotel to Conference venue (Inter Expo Center) organised by the Host.

14:00 - 16:00

16:00 - 16:30

16:30 - 16:50

16:50 - 17:30

17:30 - 18:15
19:00 - 21:00

102

13 h30 Transportation will be leaving the Ramada Hotel

Registration of 14:00 - 15:30 Rapporteurs and Moderators’
participants Meeting
(Invitation only to rapporteurs and
moderators)

Official Welcome

Chair: Mr Angel ORBETSOV, Director for Asia, Australia and Oceania,
Ministry of Foreign Affairs of Bulgaria

Opening Remarks
Ambassador Karsten WARNECKE, Executive Director, Asia-Europe
Foundation (ASEF)

Opening Speeches

On Behalf of the Host:
Mr Biser PETKOV, Minister of Labour and Social Policy (5 min)
Mr Georg GEORGIEV, Deputy Minister of Foreign Affairs (5 min)

On Behalf of the Organisers:
Mr Henri PLAGNOL, State Council (France) (10 min)

Keynote Speaker
Ms Mikiko OTANI, Member of the UN Committee on the Rights of the
Child (15 min)

Joint Presentation of Background Paper by Main Rapporteurs (40 min)

Prof Ton LIEFAARD, Professor of Children’s Rights/UNICEF Chair in
Children’s Rights, Leiden University

Dr Bina D'COSTA, Lead Research and Evaluation Specialist (Migration),
UNICEF Office of Research- Innocenti, United Nations Children’s Fund

Moderator: Mr Rolf RING, Raoul Wallenberg Institute, Sweden
Plenary Discussion

Welcome Reception hosted by Mr Biser PETKOV, Minister of Labour and
Social Policy

(Transportation from the venue directly to the Archeological Museum)



Day 2 - Wednesday, 8 November 2017

745 Leaving from the hotel to the venue
08:00-09:00 Registration of Participants (continued)  Venue: Inter Expo Center, Sofia

Simultaneous Working Groups

Working Group 1: International Partnership and State Provision for
Survival and Development of Children

Rapporteur: Dr Bina D’COSTA, UNICEF Office of Research - Innocenti
Moderator:  IMs ZHANG Xiao’an, United Nations Association of China

Working Group 2: Protection of Vulnerable Children

Rapporteur: Prof Ton LIEFAARD, University of Leiden

Moderator:  Prof Harkristuti HARKRISNOWO, Human Rights Resource
Centre

Working Group 3: Participation and Involvement of Children in
Decision-making
Rapporteur: Ms Amihan ABUEVA, Child Rights Coalition Asia
Moderator:  Prof Philip D. JAFFE, University of Geneva

(Note takers, G. Nenova, A. Dimitrova, A. Yuseinova)

11:00-11:15 Coffee Break
11:15-13:00 Working Groups continued

13:00-14:00 Lunch
14:00- 15:00 Working Groups continued & wrap-up

14:45-15:00  Coffee Break
15:00- 18:00 Plenary Session — Closing Session

15:00 Chair: Ms Ludmila DIMITROVA, Director, State Institute for Culture
Ministry of Foreign Affairs, ASEF Governor from Bulgaria
Moderator: Ms Valerie WAGNER, Federal Department of Foreign Affairs,
Switzerland

15:00-15:30 Presentation from the Children’s Forum CHILDREN AND THE MEDIA
organised by the State Agency for Child Protection, Bulgaria
Prof Maria SLAVOVA, Sofia University St. Kliment Ohridski

15:30 - 16:15 Rapporteurs’ Summary on Each Working Group
WG 1 Presentation: International Partnership and State Provision for
Survival and Development of Children - Dr Bina D’COSTA (15 min)
WG 2 Presentation: Protection of Vulnerable Children - Prof Ton
LIEFAARD (15 min)
WG 3 Presentation: Participation and Involvement of Children in
Decision-Making - Ms Amihan ABUEVA (15 min)
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Day 2 - Wednesday, 8 November 2017

16:15-17:30 Q&A Discussion

17:30-18:00  Concluding Remarks

on Behalf of the Host:
Ms Ophelia KANEVA, Chairperson, State Agency for Child Protection,
Bulgaria

on Behalf of the Organisers:
Ambassador Antonio MORALES, Philippine Ambassador to Singapore,
ASEF Governor for the Philippines

on Behalf of ASEF:

Ambassador Karsten WARNECKE, Executive Director, Asia-Europe
Foundation

(ASEF)

18:00 End of Session

19:30-21:00 Seminar Dinner hosted by the State Agency for the Children Protection
(Ramada Hotel)

Day 3 - Thursday, 9 November 2017

Cultural Visit

09:00 - 13:00  cyltural Visit for Participants
organized by the Hosts (Optional)

Afternoon End of the Programme Departure of Participants

Steering Committee (by invitation only)
(Ramada Hotel)

10:30 - 11:30  Steering Committee Meeting with the host (Session I)
12:00 - 13:30  Lunch hosted by Bulgaria
13:30 - 15:30  Steering Committee Meeting (Session )
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ANNEX 2: CONCEPT PAPER

Introduction

Over the past 70 years, there has been a shift in the perception of children in international law: they are
no longer seen as passive beneficiaries, but as rights-holders entitled to the same level of enjoyment
of human rights as adults — and given their social, cultural, political and economic status, requiring an
even higher level of safeguards and protection. Considered to be the “most rapidly and widely ratified
international human rights treaty in history”,* the United Nations Convention on Rights of the Child
(CRC) protects the rights of all children. The CRC defines a child as “every human being below the age
of 18 years unless under the law applicable to the child, majority is attained earlier.”?

The Asia-Europe Meeting (ASEM) is an intergovernmental forum for dialogue and cooperation
established in 1996 to deepen relations between Asia and Europe, which addresses political,
economic and socio-cultural issues of common concern. Identifying the exploitation of children as a
major challenge for ASEM partners, leaders have expressed their intent on incorporating this issue
into the ASEM cooperation framework at the 11" ASEM Summit (ASEM11) in 2016. The 17 Informal
ASEM Seminar on Human Rights contributes towards the promotion and protection of human rights of
children within the ASEM constituency.

Background

The inclusion of the rights of the child in the international human rights agenda began in the aftermath
of World War Il, when the United Nations International Children’s Emergency Fund, or UNICEF, was
established to assist in the rehabilitation of young victims of the war. By 1953, its mandate was
broadened to encompass addressing the long-term needs of women and children in the larger
international context and scope.® Children’s rights were first mentioned in the Universal Declaration
of Human Rights* and in 1959, the UN General Assembly adopted the Declaration of the Rights of
the Child which held that “the child, by reason of his physical and mental immaturity, needs special
safeguards and care, including appropriate legal protection, before as well as after birth.”®

Following the adoption of the UN Convention on the Elimination on All Forms of Discrimination Against
Women (CEDAW) in 1979, the same year was declared as the Year of the Child. A Working Group was
set up to increase and augment the protection of children, which eventually culminated in the creation
of the United Nations Convention on the Rights of the Child (CRC).®

The CRC is accompanied by 3 optional protocols, namely, the Optional Protocol on the Involvement
of Children in Armed Conflict; the Optional Protocol on the Sale of Children, Child Prostitution and
Child Pornography; and the Optional Protocol to the Convention on the Rights of the Child on a
Communications Procedure.
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Regional Developments in Asia and in Europe
Asia

Among the Association of South East Asian Nations’ (ASEAN) population, 35.4% is below the age
of 19.7 While the ASEAN Human Rights Declaration (AHRD) includes children’s rights in its general
principles, and specifically under economic, social and cultural rights, the 1993 ASEAN Plan of Action
on Children was the first policy document to address children’s issues in this region. It was followed by
the 2001 Declaration on the Commitments for Children in ASEAN which was guided by the CRC and
child rights principles in general® and the 2010 Hanoi Declaration on the Enhancement of Welfare and
Development of ASEAN Women and Children (Hanoi Declaration) which calls to “achieve the goals
for children in the ASEAN region as regards the child’s rights to survival, protection, development
and participation in a comprehensive and systematic way.”® Children have been identified in the
ASEAN Socio-Cultural Community Blueprint (2009-2015) as belonging to “disadvantaged, vulnerable
and marginalised groups” for whom ASEAN should implement survival, development and protection
programmes consistent with the CRC; it also calls to set up a monitoring mechanism on the
implementation of the CRC.%°

The ASEAN Intergovernmental Commission on Human Rights (AICHR) was set up in 2009 to promote
regional co-operation on human rights; it was followed by the ASEAN Commission on the Rights of
Women and Children (ACWC) in 2010 to specifically address the protection and promotion of children’s
rights.

The well-being and development of children has been a principal area of cooperation for the South Asian
Association for Regional Cooperation (SAARC) since its formation in 1985. Ministerial Conferences on
Children have been held at the regional level** and in 2002, SAARC adopted the SAARC Convention
on Regional Arrangements on the Promotion of Child Welfare in South Asia.*? A regional mechanism
known as the South Asia Initiative to End Violence Against Children (SAIEVAC) has been set up to
reinforce regional cooperation to end violence against children and to realise children’s rights in South
Asia according to the CRC®. Identifying the need to provide better advocacy and programming for
children affected by HIV/AIDS, in 2007 the SAARC Regional Strategic Framework for the Protection,
Care and Support of Children Affected by HIV/AIDS was adopted.

Europe

The Treaty of the European Union sets out the obligation for European Union (EU) Member States
to promote children’s rights.** Although the entire Charter of Fundamental Rights of the EU applies
to children, there are also specific provisions on the rights of the child (Art. 24) and on child labour
(Art. 31).*®> The 2003 EU Guidelines on Children and Armed Conflict, the 2017 EU Guidelines on the
Protection and Promotion of the Rights of the Child® and the 2011 EU Agenda for the Rights of the
Child are aimed not only to protect the rights of the child but also to:

... reaffirm the strong commitment of all EU institutions and of all Member States to promoting,
protecting and fulfilling the rights of the child in all relevant EU policies and to turn it into
concrete results. In the future, EU policies that directly or indirectly affect children should be
designed, implemented, and monitored taking into account the principle of the best interests
of the child enshrined in the EU Charter of Fundamental Rights and in the UNCRC.”

The EU Agenda contains 11 actions by which the EU can contribute towards children’s well-being,

including the continued implementation of the EU Guidelines on Children and Armed Conflict and the
EU Guidelines on the Protection and Promotion of the Rights of the Child.*®
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At the wider Council of Europe (CoE) level, children are protected under the European Convention on
Human Rights which applies to all individuals, the European Social Charter which safeguards the right
of children to protection (Art. 7) and the right of children to social, legal and economic protection (Art.
17). The CoE Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse
(Lanzarote Convention) seeks to protect children from sexual violence.'® In 2016, the CoE updated
its Strategy for the Rights of the Child for 2016-2021. The new Strategy identifies 5 priorities: equal
opportunities, participation of children, a life free from violence, child-friendly justice and children’s
rights in the digital environment.?° The inclusion of rights in the digital environment as a priority was
in recognition that:

all children should be able to safely access ICTs [information communication technologies]
and digital media ... to fully participate, express themselves, seek information and enjoy all
the rights enshrined in the UNCRC and its Optional Protocols without discrimination of any
kind. %

It aims to secure both participatory rights such as access to information, freedom of expression and
participation while protecting them “from potential risks to their safety, security and privacy in the
digital environment.”

The Protection of the Rights of the Child

The United Nations Convention on the Rights of the Child (CRC) articles are generally categorised into
3 categories of provision, protection and participation articles (the “3 Ps” approach):

Provision: Also known as survival and development rights, these are children’s rights to the
resources, skills and services that are necessary to ensure their survival and the development
of their full potential;??

Protection: These are rights to protect children from exploitation or abuse, including
protection in the criminal justice system and humanitarian protection in times of armed
conflict;?

Participation: The rights of children to express their opinions, and to actively engage in
society and in the decision-making processes that affect their rights.?*

It is also important to note that the CRC identifies 4 basic principles which guide the rights of the
child:?®

Principle of non-discrimination (Art. 2): All rights apply to all children without exception.
Principle of the child’s best interest (Art. 3): A child’s best interests precede that of an
adult. The best interests of the child should be kept at the heart of all actions and policies

for children [also refer to UNCRC General Comment No. 14 (2013)]

Rights to life, survival and development (Art. 6): Every child has the right to live, and it is
the State’s obligation to ensure the child’s survival and development.

Respect for the views of the child (Art. 12): The child has the right to express an opinion

and to have that opinion taken into account in any matter affecting him or her [also refer to
UNCRC General Comment No. 14 (2009)].
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In spite of the progress made both at the international and regional levels to safeguard the rights of
the child, almost 47% of people living in extreme poverty are below 18 years of age.?® There is a strong
co-relation between child poverty and abuse, neglect and exploitation.2” Although violence against
children remains an under-reported issue, UNICEF estimates that more children experience violence
in the form of discipline: 6 out of every 10 children between the ages 2 to 14 are subjected to corporal
punishment by their caregivers on a regular basis.?® The UN Study on Violence Against Children uses
Art. 19 of the Convention on the Rights of the Child to define violence against children as “all forms
of physical or mental violence, injury and abuse, neglect or negligent treatment, maltreatment or
exploitation, including sexual abuse.”?® Following the report, the UN General Assembly established the
post of Special Representative of the Secretary-General on Violence Against Children.3°

In addition to weakening their rights, poverty deprives children of the environment needed for survival
and development. It reduces a child’s chances of gaining access to adequate nutrition3!, clean
drinking water and sanitation leading to micronutrient deficiencies, stunting and illnesses which can
affect school performances, causing dropouts and reducing future earning potential.>2 Children with
disabilities and indigenous children suffer from higher rates of poverty than non-disabled and non-
indigenous children; they are more vulnerable to marginalisation and exclusion.®® The CRC protects the
child’s rights to survival and development (Art. 6) and it is also 1 of the 4 basic child rights’ principles
that guide all child-related programming3; it also recognises the importance of providing special
assistance to protect and promote the rights of children with disabilities and indigenous children.

Data shows that 59 million children of primary school age are currently without access to education.®
Among out-of-school children, 36% live in conflict-affected countries®® while refugees are 5 times
more likely to be out of school than non-refugee children.®” Children belonging to cultural and ethnic
minority groups®® and children with disabilities® are less likely to receive the same levels and quality
of education as non-minority, non-indigenous and non-disabled children.

Gender discrimination is a major barrier to human rights. A cultural bias towards boys in many countries
means girls are denied their rights at an early age: from access to education (nearly 31 million girls
of primary school age worldwide are out-of-school*°) to early marriage. A UNICEF study shows that 1
in every 3 girls in the developing world is married by the age of 18; South Asia is home to 42% of all
child brides worldwide.** Child brides are at an increased risk of abuse, of contracting HIV/AIDS*? and
of maternal mortality®3; girls who give birth between the ages of 15 and 19 are more likely to die in
childbirth than women in their early 20s.%* Girls are also more vulnerable to sexual exploitation and
gender violence; one of the most extreme forms of discrimination is female genital mutilation (FGM)
which is mostly carried out on young girls 0-15 years of age.*®

UNICEF estimates about 150 million children are engaged in child labour worldwide.*® Since not all
work is harmful, “child labour” is often defined as work that deprives children of their childhood, their
potential and their dignity, and that is harmful to their physical and mental development.*” The 1973
International Labour Organization (ILO) Convention No. 138 on the Minimum Age for Admission to
Employment and Work and the 1999 ILO Convention No. 182 on the Worst Forms of Child Labour
contain some of the main standards on child labour. Child labour mainly occurs in the informal
economy which is difficult to regulate?; children are often underpaid, working in hazardous conditions
without any knowledge of their rights.*® Minimum working ages differ from country to country making
it difficult to protect children according to international standards. Recognising the important role
of the private sector in protecting children’s rights, UNICEF, the UN Global Compact, and Save the
Children launched the Children’s Rights and Business Principles, which seek to mainstream children’s
rights considerations across all business activities. The principles are “the first comprehensive set of
principles to guide companies on the full range of actions they can take in the workplace, marketplace
and community to respect and support children’s rights.”° They address not only child labour but also
child protection, security and welfare.
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The ILO has identified the worst forms of child labour that require immediate elimination. These
include slavery or practices similar to slavery including trafficking, the use of children for prostitution,
pornography, illegal activities and hazardous work that can affect the health, safety and morals of
children.®* A 2012 ILO estimate places 5.5 million children as being trafficked worldwide.?? Article 32
of the CRC prohibits trafficking in children for any purpose as well as the sexual exploitation of children
and forced or exploitative labour; and in 2002, the Optional Protocol to the Convention on the Rights of
the Child on the Sale of Children, Child Prostitution and Child Pornography entered into force.

In 2000, the Protocol to Suppress, Prevent and Punish Trafficking in Persons, Especially Women and
Children was adopted. The Protocol provides a definition of trafficking® but it applies to children in a
simplified manner:

... trafficking in children will exist as a matter of international law in situations where a
child is subject to some act such as recruitment or transportation, for the purpose of their
exploitation ... [the] definition, that removes the requirement to also show means such as
force, fraud or coercion, is intended to make the identification of child victims of trafficking
and the identification of their traffickers easier.5*

Recognising the vulnerabilities of children to trafficking and re-trafficking, international law requires
States to take special measures to protect children and to follow children’s rights’ principles, especially
the best interest of the child when combatting child trafficking.® Following the Protocol, regional efforts
to combat trafficking strengthened via the SAARC Convention on Preventing and Combating Trafficking
in Women and Children for Prostitution; the ASEAN Convention Against Trafficking in Persons, Especially
Women and Children; the Council of Europe Convention on Action Against Trafficking in Human Beings;
and the EU Strategy on the Rights of the Child (2012-2016).5¢ To prevent the sexual exploitation
of children in the tourism industry, the child rights non-governmental organisation (NGO) End Child
Prostitution and Trafficking (ECPAT) partnered with the tourism sector to launch the Code of Conduct
for the Protection of Children from Sexual Exploitation in Travel and Tourism.5’

Around 28 million children have been forcibly displaced by conflict; with 17 million displaced within
their own countries and the remaining 11 million seeking asylum outside their countries’ borders.5®
Nearly half of all refugees are children, with their numbers doubling between 2005 and 2015.5° With
an uncertain legal status, absent documentation, and fearful of potential deportation and detention,
stateless, migrant and refugee children, especially unaccompanied minors are more susceptible
to abuse and trafficking. A 2016 International Organization for Migration (IOM) study shows that the
longer a migrant spends in transit, the more vulnerable they are to exploitation and human trafficking®;
Europol has estimated that in 2016, 10,000 refugee children seeking asylum in Europe went missing,
some of whom most likely fell victim to traffickers.5? To ensure children remain safe, child protection
has been included in the humanitarian and refugee response strategies of different international
agencies.5?

Article 20 of the CRC entitles children who are deprived of their family environment to special protection
by the State, with additional consideration to be given to refugee children in accordance with refugee
and humanitarian law (Art. 22).5% In 2005 the Committee on the Rights of the Child provided detailed
guidance on the Treatment of Unaccompanied and Separated Children Outside their Country of Origin
(General Comment No. 6).%* Identifying a number of protection gaps in the treatment of such children,
it calls on States to respect their obligations under the CRC to protect all children within their territories
and jurisdiction, irrespective of the child’s nationality or immigration status.®® It also requires States
to take steps to assist former child soldiers who, following cessation of conflict or defection, are
unaccompanied or separated, reintegrate into society.%®

109



States have the responsibility to protect children in armed conflict®” and also to ensure that children
who are below the age of 15 do not take direct part in hostilities.®® The 2002 Optional Protocol to the
Convention on the Rights of the Child on the Involvement of Children in Armed Conflict raises this age
to 18 years.®® The Special Representative of the Secretary-General for Children Affected by Armed
Conflict has identified 6 grave violations against children in armed conflict, namely, killing or maiming;
recruitment or use of child soldiers™; rape and other forms of sexual violence against children;
abduction of children; attacks against schools or hospitals and; denial of humanitarian access to
children.”™ The Paris Commitments to Protect Children Unlawfully Recruited or Used by Armed Forces
or Armed Groups (Paris Commitments) and the Principles and Guidelines on Children Associated with
Armed Forces or Armed Groups (Paris Principles) provide operational guidelines on how to prevent
the military recruitment of children and how to reintegrate children formerly associated with armed
groups.” Since 1999, the Security Council has adopted 11 resolutions recognising the deliberate
targeting of children in armed conflicts as a threat to peace and security.”® It has also established
a comprehensive monitoring and reporting mechanism to collect timely and reliable information on
violations committed against children affected by armed conflict.™

For children in conflict with the law, detention should only be a measure of last resort, in exceptional
circumstances and only for the shortest appropriate period of time.”® This applies to all children,
including migrant children, children trafficked into forced criminality, and children involved in armed
conflict. Wherever appropriate, States should provide alternatives to judicial proceedings such as
diversion procedures — but as a 2015 study on juvenile justice in ASEAN shows, even when the
legal framework in place, diversion is not always used; decision-makers lack adequate knowledge
and resources to implement the programmes.™ Institutional care should be in line with children’s
human rights and help reintegrate them with society.”” Children have a right to privacy during all stages
of criminal proceedings. For children who are in detention, there are international legal safeguards
protecting them from violence, abuse and exploitation’®; the CRC prohibits the use of torture, cruel,
inhuman or degrading treatment or punishment; international law prohibits the death penalty for
crimes committed by persons below 18 years of age.”™

The CRC encourages States to establish a minimum age of criminal responsibility at which children
can be held criminally responsible. In this respect, the Committee on the Rights of the Child has
stated “a minimum age of criminal responsibility below the age of 12 years is considered by the
Committee not to be internationally acceptable.”®® Rule 4 of the United Nations Standard Minimum
Rules for the Administration of Juvenile Justice (the Beijing Rules) recommends that in setting a
minimum age of criminal responsibility, it “shall not be fixed at too low an age level, bearing in mind
the facts of emotional, mental and intellectual maturity.”®* Children who are at or above the minimum
age but below 18 years can be charged and subject to prosecution but the procedures including the
sentencing must be in compliance with the CRC.2? If it cannot be established that the child is at or
above the minimum age, the child shall not be held criminally responsible.83

Another important aspect of juvenile justice is the ability of children to get access to justice. The 2008
United Nations Common Approach to Justice for Children defines access to justice as “the ability to
obtain a just and timely remedy for violations of rights as put forth in national and international norms
and standards.”®* Effective access requires children to be able to enjoy their rights to participate in
proceedings, to express their views and be heard. Yet a recent study found that:

... a fifth of the world’s children do not have the right to be heard in legal proceedings that
concern them. A little over a quarter of countries guarantee this right to children in all
legal settings, 84 countries enshrine the standard in more limited circumstances while 58
countries do not recognise children’s right to be heard in their legislation.s®
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The right of children to participate is not limited to legal proceedings but extends to all matters that
affect them.® At the Rio+20 Summit, it had been agreed that “sustainable development must be
inclusive and people-centred, benefiting and involving all people, including youth and children.”®”
Furthermore, recognising the need to promote intergenerational dialogue and solidarity, States
stressed “the importance of the active participation of young people in decision-making processes ...
as the contribution of children and youth is vital to the achievement of sustainable development.”8®
Several of the Sustainable Development Goals directly include children®; many of the goals seek to
eliminate all forms of exploitation of children including eradicating the military recruitment of children,
the use of child labour, trafficking and sexual exploitation, and ending harmful practices such as early
marriage and female genitalia mutilation.®® SDG 16 which promotes peaceful societies aims at ending
violence against children promotes the rule of law and seeks to ensure equal access to justice for all;
it requires accountability and inclusive participation in decision-making at all levels.

Monitoring and accountability are crucial for the realisation of the rights of the child.®* Treaty bodies
that have been charged to monitor the implementation of certain human treaties such as the CRC,
the Convention for the Elimination of Discrimination Against Women, and the Convention on the
Rights of Persons with Disabilities, play an important role in ensuring that State Parties fulfil their
treaty obligations. The Committee on the Rights of the Child reviews regularly the implementation
progress made by Parties to the CRC and the Optional Protocols on the Sale of Children and Children in
Armed Conflict, providing recommendations for improvement. In States that have ratified the Optional
Protocol to the Convention on the Rights of the Child on a Communications Procedure, children and
their representatives to directly address complaints to the Committee on the Rights of the Child if
their national legal system has not been able to provide a remedy for the violation of their rights. The
Universal Periodic Review (UPR) process also provides a key opportunity to track the efforts made by
governments to promote and implement children’s rights. Civil society organisations play an important
role in monitoring and accountability, not only domestically but also internationally, by participating in
the Committee’s review process and the UPR mechanism.

17t Informal ASEM Seminar on Human Rights (2017)

The Informal ASEM Seminar on Human Rights series was launched in 1997 to deepen relations between
civil society actors and governments in Asia and Europe on human rights issues. The Seminar series is
co-organised by the Asia-Europe Foundation (ASEF), the Raoul Wallenberg Institute (nominated by the
Swedish Ministry of Foreign Affairs), the French Ministry for Europe and Foreign Affairs, the Philippine
Department of Foreign Affairs and the Swiss Federal Department of Foreign Affairs.

The 17" Informal ASEM Seminar on Human Rights: “Human Rights and Children” is hosted in 2017 by
the Ministry of Foreign Affairs of the Republic of Bulgaria (7 -9 November, 2017) in partnership with the
Ministry of Labour and Social Policy and the State Agency for Child Protection of Bulgaria.

The host country will organise a side-event related to children and the media, as well as a special
event with the participation of children, including the use of taglines proposed by children (detailed
information will be provided by the host country):

= “Together is better”

= “Children’s rights beyond differences”

= “Afuture as bright as the eyes of a child”
. “Equality in the child’s eye”

= “The future is a fairytale”
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Participation in the 17" Informal ASEM Seminar on Human Rights: “Human Rights and Children” will
take place in 4 simultaneous Working Group discussions (on Day 2) on the following topics:

PObdpP

State provisions for the survival and development of children
Protection of vulnerable children and children on the move
Participation and involvement of children in decision-making
International partnership

In addition to the guiding questions specific to each working group, the following cross-cutting
questions are valid across the 4 working groups.

The cross-cutting questions as well as the working group questions can be found below.

Cross-Cutting Questions

1.

All policies and programming related to children are to ensure that the child’s best interest
is the primary consideration in all cases, including for adoption. What has been done to
implement the procedural safeguards in Section V of General Comment No. 14 of the UN
Committee on the Rights of the Child on the right of the child to have his or her best interest
taken as a primary consideration?

The right to participate is important. What are the best practices for ensuring that children’s
participation is not tokenism, but informative and effective participation?

The intersectionality of identity can increase the vulnerability of children in different
scenarios. What are the special considerations for girls, children from indigenous, cultural
and ethnic groups, children with disabilities, etc.?

While the universal definition for a child is accepted as a person below the age of 18, the
minimum working age and age for criminal responsibility varies from country to country.
What are the implications for achieving policy coherence at the national and regional levels?
For children involved in armed conflict, how to ensure child rights’ principles are maintained?
What special considerations are needed to prevent the exploitation of children by the media?
How do we provide protection to children in the media and online, against pornography,
armed conflict, violence and extremism?

What can be done to improve international cooperation in criminal justice to implement the
CRC principles, notably on juvenile justice, protection of children on the move or involved in
armed conflict, trafficking, forced criminality, and radicalisation?

Working Group Questions

.  State provisions for the survival and development of children (Working Group 1)

1.
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What can be done to improve the capacity of national institutions (such as human rights
institutions and ombudsman offices) in receiving complaints from children and their
representatives — accountability and monitoring processes/participation in the Optional
Protocol?

What types of national coordinating mechanisms are included in State-level policies for
children? And how can their effectiveness be increased?

Preventing and responding to violence against children require the active involvement of
multiple stakeholders. What are the best strategies to ensure State agencies, educators,
guardians and community members are committed to child protection standards especially
when violence can have cultural and social sanction (e.g., gender violence, physical violence)?
What has been done to implement guidance in General Comment No. 13 of the UN Committee
on the Rights of the Child, on the rights of children to be protected from all forms of violence,
in particular with regard to a national coordinating framework (Section VI)?



10.

Child labour is mostly prevalent in the informal sector, so how can States push for standard
setting and regulations? Around 17.2 million children are in paid or unpaid domestic work;
67.1% of all child domestic workers are girls. Since domestic work is excluded from regulation,
what can be done to protect children?

What action may be taken to counter the so-called “social exploitation” of children, including
the exploitation of gifted children, the exploitation of children by the media, and the
involvement of children in scientific and medical experiments? How can the protection of
children, who are talented in sports, cultural, educational, and other areas, be stimulated at
the international level?

Under the 2030 Agenda for sustainable development, States have an obligation to provide
equitable and quality education to all children, yet universal enrolment is falling. Why? And
what can be done to reverse this?

What does a child rights’ perspective into poverty alleviation strategies mean? Any regional
or national examples of successfully addressing child poverty, e.g. by way of integrated
approaches, e.g., parents’ access to the labour market combined with access to quality and
affordable services, etc.?

Respect for family life and family reunifications. What systems are in place to ensure
separation is the last resort; that families are supported in their role as primary caregiver,
and family reunification is prioritised?

How can the State and the private sector work together in protecting children? What are best
practices for child-friendly public procurement systems?

Protection of vulnerable children and children on the move (Working Group 2)

1.

The minimum age of criminal responsibility varies from country to country. How do we
encourage standardisation so that the minimum age is not lowered? What are the implications
for cross-regional cooperation on juvenile justice? What efforts have been made to establish
programmes for diversion from criminal justice proceedings?

Given the challenges involved in providing all children with access to justice, how can States
channel their resources to ensure that children’s access to justice is maximised (both judicial
and non-judicial access to justice)?

The evidence base on the harmful effects of detention on children continues to evolve and
the UN has mandated Prof Manfred Nowak®2 to conduct a global study on this. What are good
practices on alternatives to detention?

For children who are nevertheless in detention, what are the best practices to ensure that
they are prepared for reintegrating with society?

What kind of training and support should be given to judges, prosecutors and law
enforcement officials to protect the best interests and rights of children? How do they ensure
that children understand their rights, the legal procedures involved, and the implications of
their participation?

What are the difficulties and risks for children studying in a country other than their country
of origin and who are deprived of direct parental care?

What protection measures should States have to protect “children on the move”, in particular
unaccompanied migrant children? What are the best practices for inter-country cooperation
for family reunification for unaccompanied minors? How can their access to education,
health, social services, and justice be secured?

What are the special child protection principles that need to be afforded to child trafficking
victims?

What provisions should be made for children returning from armed conflict? What are the
best practices to rehabilitate child soldiers/abducted children? How about children returning
from radicalisation?
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Participation and involvement of children in decision-making (Working Group 3)

1.

2.

What are the national, regional and international mechanisms of providing children with the
right to participate and the right to be heard?

Children in many countries do have the legal right to be heard. In such situations, what
efforts need to be undertaken to ensure the right to be heard and participate? What role do
guardians place in improving a child’s access to these rights?

How can the involvement of children in the planning and development of public policies and
services be encouraged?

Expression and participation can have cultural restrictions — especially for girls. How can the
community be involved to improve child participation in social and political decision-making
processes?

2 previous Eurobarometer surveys (2008 and 2009) showed that 76% of children interviewed
were not aware of having rights; and 79% did not know who to contact in case of need. What
can be done to ensure that children receive information about their rights in an accessible
way? What is the role of the school/education system in informing children of their rights?
How can active citizenship among children be encouraged?

For children who may find themselves in a vulnerable position with the law (trafficking victims,
undocumented migrants, children involved in forced criminality), how do we ensure that they
are aware of their rights? Who should they approach?

What efforts are needed to assist children in understanding legal procedures and
proceedings? Their rights and options? What provisions should be made for children with
disabilities?

How can States and civil society improve access to justice for children? How to balance
participation with child protection in justice processes

Successful implementation of the 2030 Agenda depends on governments being held
to account for goals and targets, and people, including children, having an active role
in accountability processes. How can children’s participation in public processes of
accountability be improved? How to monitor and evaluate the quality of participation?

International partnership (Working Group 4)

1.

What international and regional mechanisms exist to monitor and improve accountability
for the implementation of the CRC by individual States? What role do regional organisations
play in making Member States respect their international obligations? Are there guidelines
formulated for the development of effective mechanisms for sharing good practices?

For regional strategies on implementing the CRC, what are the challenges of monitoring and
evaluating regional strategies on child protection? Are there results of evaluations conducted
on regional programmes and plans?

One of the SDG goals is to create partnerships for implementation. Given how children’s
rights are close intertwinned with the SDGs, what are the examples of partnerships and
initiatives (demonstrated good practice)? What would an Asia-Europe partnership on
protecting children’s rights look like?

What kinds of partnerships are required with the private sector for protecting children’s rights
(not only for child labour but also social and environment rights)? Can the private sector
better support or champion vulnerable children or vulnerable groups, for example offering
career guidance, work placements, internships or scholarships to children in alternative
care/children from ethnic minorities, etc.?

What kind of support do medium and small-scale companies need to protect child rights?
International standards require that legal services and detention facilities be child-friendly.
What monitoring and evaluation is done at the regional level for these standards?
Eradication of poverty, improvement of healthcare and access to social protection and
services requires good data and monitoring. How can States and civil society harness the
targets and indicators of the SDGs to monitor the progress made for child rights?

How can civil society, children and their representatives be supported to monitor and evaluate
the implementation of the CRC? And to enhance their role at the international level?
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ANNEX 4: ABOUT THE CO-ORGANISERS
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ASIA-EUROPE
FOUNDATION

The Asia- Europe Foundation (ASEF) promotes understanding, strengthens
relationships and facilitates cooperation among the people, institutions
and organisations of Asia and Europe. ASEF enhances dialogue, enables
exchanges and encourages collaboration across thematic areas of culture,
education, governance, economy, sustainable development, public health
and media.

ASEF is an intergovernmental not-for-profit organisation located in
Singapore. Founded in 1997, it is the only institution of the Asia-Europe
Meeting (ASEM).

ASEF runs more than 25 projects a year, consisting of around 100 activities,
mainly conferences, seminars, workshops, lectures, publications and
online platforms, together with about 150 partner organisations. Each
year over 3,000 Asians and Europeans participate in ASEF’s activities, and
much wider audiences are reached through its various events, networks
and web-potrtals.

For more information, please visit www.ASEF.org

RAOUL
WALLENBERG
INSTITUTE
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The Raoul Wallenberg Institute of Human Rights and Humanitarian Law
is an independent academic institution dedicated to the promotion of
human rights through research, training and education. Established in
1984 at the Faculty of Law at Lund University, Sweden, the institute is
currently involved in organising in Lund two Masters Programs and an
interdisciplinary human rights programme at the undergraduate level.
Host of one of the largest human rights libraries in the Nordic countries
and engaged in various research and publication activities, the Raoul
Wallenberg Institute provides researchers and students with a conducive
study environment. The Institute maintains extensive relationships with
academic human rights institutions worldwide.

For more information, please visit www.rwi.lu.se
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Liberté + Egalité + Fraternité
REPUBLIQUE FRANGAISE

MINISTERE
DES AFFAIRES ETRANGERES
ET DU DEVELOPPEMENT
INTERNATIONAL

The Ministry for Europe and Foreign Affairs of France, as a founding
member of ASEM, is pleased to have supported the ASEM human rights
dialogue since its inception in 1997. For more information, please visit
www.diplomatie.gouv.fr/en/

The Department of Foreign Affairs of the Philippines is the prime agency
of the Philippine government responsible for the pursuit of the State’s
foreign policy. It is also responsible for the coordination and execution of
the foreign policies of the country and the conduct of its foreign relations.

For more information, please visit www.dfa.gov.ph
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The Federal Department of Foreign Affairs of Switzerland (FDFA) forms
and coordinates Swiss foreign policy on behalf of the Federal Council,
pursues foreign policy objectives, safeguards the interests of Switzerland
and promotes Swiss values.

For more information, please visit www.eda.admin.ch
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The Ministry of Foreign Affairs of the Republic of Bulgaria was the host
of the ASEMHRS17.

For more information, please visit https://www.mfa.bg/en
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ANNEX 6: ABOUT THE ASIA-EUROPE
MEETING (ASEM)

Asia-Europe Meeting

The Asia-Europe Meeting (ASEM) is an intergovernmental process
established in 1996 to foster dialogue and cooperation between Asia and
Europe.

The 53 ASEM Partners are Australia, Austria, Bangladesh, Belgium, Brunei
Darussalam, Bulgaria, Cambodia, China, Croatia, Cyprus, the Czech
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary,
India, Indonesia, Ireland, Italy, Japan, Kazakhstan, Korea, The Lao PDR,
Latvia, Lithuania, Luxembourg, Malaysia, Malta, Mongolia, Myanmar, the
Netherlands, New Zealand, Norway, Pakistan, the Philippines, Poland,
Portugal, Romania, the Russian Federation, Singapore, Slovakia, Slovenia,
Spain, Sweden, Switzerland, Thailand, the United Kingdom, Viet Nam, the
European Union and the ASEAN Secretariat.

For more information, please visit www.ASEMinfoboard.org
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ANNEX 7: BACKGROUND ON THE INFORMAL
ASEM SEMINAR ON HUMAN RIGHTS SERIES

The aim of the Informal ASEM Seminar on Human Rights is to promote mutual understanding and co-operation
between Europe and Asia in the area of political dialogue, particularly on human rights issues.

Previous seminar topics include:

Access to Justice; Regional & National Particularities in the Administration of Justice; Monitoring the
Administration of Justice (1997, Lund, Sweden)

Differences in Asian & European Values; Rights to Education; Rights of Minorities (1999, Beijing, China)
Freedom of Expression & Right to Information; Humanitarian Intervention & the Sovereignty of States; Is
there a Right to a Healthy Environment? (2000, Paris, France)

Freedom of Conscience & Religion; Democratisation, Conflict Resolution & Human Rights; Rights &
Obligations in the Promotion of Social Welfare (2001, Bali, Indonesia)

Economic Relations; Rights of Multinational Companies & Foreign Direct Investments (2003, Lund, Sweden)
International Migrations; Protection of Migrants, Migration Control & Management (2004, Suzhou, China)
Human Rights & Ethnic, Linguistic & Religious Minorities (2006, Budapest, Hungary)

Human Rights & Freedom of Expression (2007, Siem Reap, Cambodia)

Human Rights in Criminal Justice Systems (2009, Strasbourg, France)

Human Rights & Gender Equality (2010, Manila, Philippines)

National & Regional Human Rights Mechanisms (2011, Prague, Czech Republic)

Human Rights and Information and Communication Technologies (2012, Seoul, Korea)

Human Rights & the Environment (2013, Copenhagen, Denmark)

Human Rights & Businesses (2014, Hanoi, Viet Nam)

Human Rights & Trafficking in Persons (2015, Montreux, Switzerland)

Persons & Disabilities and Human Rights (2016, Beijing, China)

Human Rights & Children (2017, Sofia, Bulgaria)

The Seminar series is co-organised by the Asia-Europe Foundation (ASEF), the Raoul Wallenberg Institute
(nominated by the Swedish Ministry of Foreign Affairs), the French Ministry for Europe & Foreign Affairs, the
Philippine Department of Foreign Affairs and the Federal Department of Foreign Affairs of Switzerland. ASEF has
acted as the Secretariat of the Seminar since 2000.

Supervision of the seminar is entrusted to a Steering Committee, composed of the Seminar’s 5 co-organisers as well
as representatives of the Ministries of Foreign Affairs of China and Indonesia & the European Union.

The 17" Informal ASEM Seminar on Human Rights
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